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repeated noncompliance with federal requirements that could affect 
resident health and safety and to evaluate the adequacy of federal 
and state enforcement actions to correct the deficiencies. The study 
was conducted in Arkansas, California, Connecticut, Kansas, and 
Wisconsin. The GAO identified nursing home requirements that most 
directly affected resident care, health, or safety; analyzed nursing 
homes* compliance with those requirements during the four most recent 
inspections; developed detailed case studies on 26 judgmentally 
selected nursing homes to evaluate the adequacy of enforcement 
uiCtions; reviewed federal and state laws relating to nursing home 
care; evaluated potential alternative sanctions; and interviewed 
federal, state, and private sector officials^ The results revealed 
that repeated noncompliance was widespread, that nursing homes wi^h 
serious deficiencies avoided penalties, and that alternative 
penalties were needed. Based on these findings, the GAO recommended 
passage of federal legislation to establish a wide range of 
alternative sanctions for noncompliance with nursing home 
requirements. (NB) 



ED 291 034 
TITLE 

INSTITUTION 

REPORT NO 
PUB DATE 
NOTE 

AVAILABLE FROM 

PUB TYPE 

EDRS PRICE 
DESCRIPTORS 

IDENTIFIERS 

ABSTRACT 



* Reproductions supplied by EDRS are the best that can be made * 

* from the original document. * 

o 

ERIC 









lee 










I Mm 




Merab 


er, 



•■-.>' ;Sp^i^'€^>TOtt Aging, "U.S, Senate- 



0-^ : , 







O S DEPARTMENT OF EDUCATION 

'Dffice of educations Reseifcr and "nDfovemem 

FDUCAT»ONAl RESUURCES »NFORMAr,r,N 
y CENTER lERICi 

yThts document »yi3 oeen eproduced as 
ecoived ♦'■orp the oersop op ofganizanor 

D Mirto* -nanges oawe oeen 'nade 'c tmp^ive 



• Points ot *iew o# opinions sia'eo '"^is doc ^j- 
"leni do 'Mat naceaaa'Mv eD*^»s«n> ,i««»ai 
OER' ooaitton oi ooiicv 



< 





United States 

General Accounting Office 

Washington, D.C. 20548 



Human Resources Division 

B-225935 

July 22, 1987 

The Honorable John Heinz 
Ranking Minority Member, 
Special Committee on Aging 
United States Senate 

Dear Senator Heinz: 

This report on the enforcement of Medicare and Medicaid requirements fur nurbing humeb 
identifies the need for legislation, such as you have cosponsored, to provide additional 
sanctions to improve compliance with the requirements. 

As you have requested, we did not obtain :omments from the Department of Health and 
Human Services, the five states included in the review (Arkansas, California, Connecticut, 
Kansas, and Wisconsin), or the 26 nursing homes reviewed in detail. Also, unless you 
publicly announce its contents earlier, v\e plan no further distribution of Ihis report until 30 
days from its issue date. At that time, we will provide copies to the Secretar>^ of Health and 
Human Services; the Director, Office of Management and Budget, the Governors of the five 
states; the 26 nursing homes; and other interested parties. 

Sincerely yours. 




Richard L. Fogel 

Assistant Comptroller General 



Executive Summary 



PurDOSe every four elderly will enter a nursing home during his or her 

^ lifetime. Because of continuing concern about the quality of care pro- 

vided to nursing home residents, Senator John Heinz, Ranking Minority 
Member of the Senate Special Committee on Aging, asked Gao to (1) 
determine the extent of repeated noncompliance with federal require- 
ments that could affect resident health and safety and (2) evaluate the 
adequacy of federal and state enforcement actions to correct the 
reported deficiencies. 

GAO did the work in Arkansas, California, Connecticut, Kansas, and 
Wisconsin. 



Background 



Medicare is^a federal health insurance program that assists almost all 
Americans 65 and over and certain disabled persons in paying for their 
health cai e costs. Medicaid is a grant-in-aid program by which the fed- 
eral government pays from 60 to 79 percent of costs incurred by states 
for medical services provided to certain low-income persons. Together, 
the two programs pay about half of the nation's nursing home costs. 

At the federal level, the Health Care Financing Administration, a part of 
the Department of Health and Human Services, is responsible for 
administering the two programs. States must determine each nursing 
home's compliance with federal requirements at least annually. This is 
done through an inspection of the nursing home. 

Although the states decide whether nursing homes can participate in the 
Medicaid program, the Health Care Financing Administration reviews 
those decisions and can override the states when it disagrees or deter- 
mines that a state did not follow federal requirements. The decision 
with respect to certification of nursing homes for the Medicare program 
is made by the Health Care Financing Administration. 



Results in Brief 



Nursing homes can remain in the Medicare and Medicaid programs for 
years with serious deficiencies that threaten patient health and safety 
by taking corrective action to keep from being terminated each time 
they get caught, gao analyzed the four most recent inspections (covering 
about a 4-year period) for nursing homes participating in the programs 
in November 1985. Forty-one percent of skilled nursing facilities and 34 
percent of intermediate care facilities nationwide were out of compli- 
ance during three consecutive inspections with one or more of the 126 
skilled or 72 intermediate care facility requirements considered by 
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experts to be most likely to affect patient health and safety. A determi- 
nation of the actual effects on patients' health and safety was beyond 
the scope of gag's review. 

Under current federal law and regulations, nursing homes that correct a 
deficiency prior to the end of the certification period or submit an 
acceptable plan for correcting the deficiency are allowed to continue to 
participate in Medicare and Medicaid without incurring any penalty for 
the noncompliance. Although a nursing home that has the same deficien- 
cies in consecutive inspections without adequate justification should be 
terminated, according to Medicare and Medicaid regulations, neither hhs 
nor the states were enforcing this rule. No federal penalties currently 
apply to deficiencies, even if uncorrected, that do not pose an immediate 
threat to resident health and safety. The ability to avoid penalty even 
for serious or repeated noncompliance gives nursing homes little incen- 
tive to maintain compliance with federal requirements. 

GAO believes additional sanctions are needed to strengthen federal and 
state enforcement options. 




Repeated Noncompliance 
Is Widespread 



GAO found that 3,372 of the 8,298 skilled nursing facilities and 2,005 of 
the 5,970 skilled nursing facilities did not meet one or more of the 
requirements most likely to affect resident health or safety during three 
consecutive inspections. 



Nursing Homes With gao reviewed inspection records on 26 nurbing homes in the five states 

Serious Deficiencies Avoid ^ more detail to find out why they were able to continue in the prog, am 
Penalties repeated deficiencies. The 26 nursing homes were selected primar- 

ily on the basis of multiple reneat deficiencies. Among the most fre- 
quently cited deficiencies were inadequate nursing services, poorly 
maintained and dirty interior surfaces such as walls and floors, mal- 
functioning or broken plumbing, uncontrolled odors, improper use of 
Physical restraints, and improper diets. 

Of the 26 facilities, 15 were found during a total of 26 inspections to 
have deficiencies sufficiently serious to preclude continued participation 
ir. the Medicare and/or Medicaid programs if not corrected. Only three 
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of the inspections ultimately resulted in decertification. For the other 23 
inspections, the facilities were, as permitted by federal law and regula- 
tions, given the opportunity to correct the deficiencies before the end of 
the certification period and remain in the programs without penalty. 
Seven of the nursing homes were again found to have serious deficien- 
cies that would prevent continued participation in the Medicare and 
Medicaid programs in a subsequent inspection. 

Two of the three nursing homes that were decertified were readmitted 
to the Pvledicaid program within 76 days even though they were still out 
of compliance with some of the requirements that caused them to be 
terminated. Generally, Medicare, but not Medicaid, law precludes the 
readmission of a nursing home unless the state can establish that the 
deficiencies that caused the termination have been corrected 



Less Serious Deficiencies Although the other ll facilities GAO reviewed also had repeat deficien- 
Not Penalized ^^^^y f^iced no threat of decertification during the periods reviewed 

because they were judged to be in substantial compliance, i.e., with no 
deficiencies that immediarely jeopardized patient health and safety. 
Federal regulations require only that such facilities submit an accepta- 
ble written plan for correcting the deficiencies. 

Facilities with deficiencies that do not seriously threaten residents' 
health and safety have continued participation in the programs for long 
periods without maintaining compliance with the requirements. For 
example, a Kansas nursing home was cited in three consecutive inspec- 
tions for having unqualified personnel insert or withdraw tubes used to 
administer drugs or provide nourishment, storing food improperly, and 
failing to control facility odors, and in two inspections for failing to keep 
the building interior clean and well maintained. The nursing home 
received no penalty for the repeat deficiencies because termination was 
the only sanction authorized under Medicare and Medicaid. 



Medicare and Medicaid regulations permit nursing homes with most 
types of repeat deficiencies to be recertified only if they can adequately 
justify the repea^^ad noncompliance. These regulations were not ade- 
quately followed by the Health Care Financing Administration or the 
state Medicaid agency in any of the 49 inspections where gaO found 
they should have been applied. Federal and state officials generally said 
tnat they were reluctant to apply the repeat deficiency rules because 
decertification was too severe a penalty for mo3t repeat deficiencies. 



Justification of Repeat 
Deficiencies 
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Alternative Penalties gao agrees with the states and the Health Care Financing Administra- 

J^gg(jg(J tion that termination is too severe a penalty for many deficiencies. T wo 

alter nat ves are civil monetary penalties and bans on new admissions 

until deficiencies are corrected. 



About half of the states do not have authority, under state nursing 
home licensing laws, to impose civil monetary penalties cr deny pay- 
ment for new residents. States that do have such authority have made 
limited use of it. Because of the limited availability and use of alterna- 
tive sanctions by the states, state programs do not adequately fill the 
gaps in the federal enforcement program. 

Several federal agencies currently use civil monetary penalties as a 
means of enforcing regulations. For example, the Environmental Protec- 
tion Agency considers the threat of fines to be an important deterrent in 
its toxic substances program. The penalty system tailors the penalty to 
the situation, considering such factors as the nature, circumstances, and 
extent of the violation, repeat violations, and the ability to pay v/ithout 
endangering continued operation. 



Recommendations 



Legislation has been introduced in both the House of Representatives 
(H.R. 2270 and H.R. 2770) and the Senate (S. 1108) to establish a wide 
range of alternative sanctions for noncompliance with nursing home 
requirements that could be used both by the states and the Department 
of Healtl, and Human Services. These bills contain provisions that could 
help overcome the problems that have limited use of alternative sanc- 
tions in .state licensing laws. GAO recommends enactment of such legisla- 
tion, but believes it should be expanded to set conditions for readmitting 
nursing homes that have been terminated from the Medicaid program. 



GAO is also making several recommendations to the Department of 
Health and Human Services to strengthen its use of existing regulatory 
authority to deal with nursing homes that have repeat deficiencies that 
threaten patient health and safety and should be terminated from the 
Medicare and Medicaid programs. 



Agency Comments 



GAO did not obtain agency comments. 
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Introduction 



One of every four elderly will enter a nursing home during his or her 
lifetime. In light of continuing concern about the quality of nursing 
home care, Senator John Heinz, Ranking Minority Member of the Senate 
Special Committee on Aging, requested that we (1) determine the 
number and potential effects of nursing homes that are repeatedly out 
of compliance with Medicare and Medicaid nursing home requirements 
and (2) evaluate the adequacy of federal and state enforcement actions 
when nursing home deficiencies are identified. 



Nursing Home Care 
Under Medicare and 
Medicaid 



The Medicare and Medicaid programs, authorized by titles XVIII and 
XIX of the Social Security Act (42 U.S.C. 1395 and 1396), are adminis- 
tered by the Health Care Financing Administration (hcfa) within the 
Department of Health and Human Services (hhs). Medicare is a federal 
health insurance program that assists almost all Americans 65 and over 
and certain disabled persons in paying for their health care costs. Medi- 
caid is a grant-in-aid program by which the federal government pays 
from 50 to 79 percent of costs incurred by states for medical services 
provided to recipients of casli assistance* and for other low-income per- 
sons unable to pay for needed health services. 

The Social Security Act authorizes payment for nursing home services 
provided in skilled nursing facilities under the Medicare program and in 
either skilled or intermediate care facilities under Medicaid.^ Skilled 
nursing facilities are designed to care for persons whose need for daily 
professional nursing services is demonstrated and documented. Interme- 
diate care facilities care for persons who do not require the degree of 
care and treatment a hospital or skilled nursing facility is designed to 
provide but, because of a physical or mental condition, require supervi- 
sion, protection, or assistance. 

In fiscal year 1986, Medicare payments for skilled nursing facility care 
were about $794 million, and the federal share of Medicaid payments 
for nursing home services was about $6.9 billion (including about $3.0 
billion for skilled nursing facilities and $3.9 billion for intermediate care 
facilities). 



^Individuals receiving payments under the Aid to Families with Dependent Children or the Supple- 
mental Security Income programs. 

third type of nursing facilities, authorized under the Medicaid program, micrmediate care faahues 
for mentally retarded, was not included in our review. 
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To participate in Medicare and/or Medicaid, a nursing home must have a 
provider agreement with hcfa (Medicare) or the state Medicaid agency 
(Medicaid). Hlis regulations limit provider agreementb to 12 months and 
specify that the agreements naimot be renewed unless the facilicy has 
been inspected arid certified by the state or hcfa as being in adequate 
compliance with Medicare and/or Medicaid requirements. 

HCFA establishes requirements for nursing home participation. Skilled 
nureing facilities must meet over 400 requirements, brokon down into 
three levels. The first level consists of 18 conditions of participation 
covering such general areas as dietetic, nursing, pharmaceutical, and 
physician ser\nces; facility administration; and environment. Each con- 
dition of participation has one or more subordinate requirements called 
standards (second level). Fcr example, the dietetic services condition 
has seven subordinate standards covering such areas as staffing, staff 
hygiene, and sanitary conditions. Some standards are further broken 
down into subordinate requirements, called elements (third level). For 
exa*nple, the dietetic services standard for sanitary conditions com- 
prises four elements, covering such things as food procurement and stor- 
age and waste disposal. In conducting surveys, inspectors determine 
compliance with the elements of a standard and then conclude as to 
whether the standard is met. After making similar judgments for all 
standards under a condition of participation, the inspectors conclude 
whether the applicable condition is met. 

Intermediate care facilities must comply with approximately 170 
requirements. Although there are no conditions of participation or ele- 
ments, the requirements cover essentially the same areas as the skilled 
nursing facility requirements. 

Inspections to determine compliance with the requirements axe made by 
state health agencies or other appropriate agencies under agreements 
with HCFA and the state Medicaid agency. The inspecting agencies, 
referred to as state survey agencies, usually also are responsible for 
enforcing state nursing home licensiu-e requirements. Federal regula- 
tions require that facilities have a state license in order to participate in 
the Medicare and Medicaid programs. The state agencies usually per- 
form inspections for the federal certification and state license concur- 
rently and receive federal funding from hcfa to support the federal 
portion of this activity. 

The state survey agency inspects each nursing home at least annually, 
with the inspection taking place about 90 days before the end of the 



Survey and 
Certification Process 
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certification period to give the nursing home an opportunity to correct 
any deficiencies identified. The facility is given a written report cover- 
ing any such deficiencies. The facility then prepares and submits to the 
state agency a written plan showing how and when each deficiency will 
be corrected. 



Sanctions for 
Noncompliance 



A facility can lose its certification if it is no longer in substantial compli 
ance with the federal requirements and the underlying deficiencies jeop- 
ardize resident health and safety or seriously limit the facility's ability 
to provide adequate care. A facility can also lose its certification if it 
cannot adequately justify why it had certain types of repeat 
deficiencies. 



Where the facility participates in Medicaid only, the state agency makes 
the final certification decision and, where the decision is to not certify, 
initiates adverse action. Miere the facility participates in Medicare, the 
state agency makes a certification recommendation to hcfa, which 
makes the final decision and, where indicated, initiates enforcement 
action. When facilities with uncorrected deficiencies are recertified on 
the basis of a plan of correction, the state agency is responsible for per- 
forraing follow-up and reporting on whether the deficiencies were, in 
fact, corrected. 

As of November 1986, almost 14,700 nursing homes were certified to 
participate in the Medicare and/or Medicaid programs. (See table 1.1.) 



TaDie 1.1. NumDer ol f acuines u^rtilieci 
November 1886 



Type of certification 



No. 



Skiiied nursing facilities 



9.053« 



Intermediate care facilities 



5.603 



Total 



14,656 



^Includes 6.437 facilities certified as both skiiied and interm>dtate cafe facilities 



Since August 1986, kcfa and the states also have been auf' prized to 
deny payments for new admissions of Medicare and/or Medicaid 
patients (bans on admissions) to nursing homes that are not in substan- 
tial compliance with federal requirements but whose deficiencies do not 
create an immediate threat to resident health and safety. The ban con- 
tinues until the deficiencies are corrected (see p. 39.). Decertification 
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and bans on admissions are currently the only federal sanctions for non- 
compliance with federal nursing home requirements. Additional sanc- 
tions such as civil monetary penalties, receivership, and bans on 
admissions can be established by the state under its licensing program. 



HCFA OvPlNlffht Federal oversight of state survey and certification activities is provided 

V/ ve Mgi 1 1 hcfa's 10 regional offices. The primary oversight techniques used to 

assure that states comply with federal regulations, guidelines, and pro- 
cedures are 

• desk review of survey and certification documents submitted by the 
state agencies to assure that federal regulations are followed and that 
conclusions as to certifiability are supported by the findings, 

• on-site surveys of selected participating facilities conducted by regional 
personnel, and 

• visits to the state agency to evaluate compliance with federal policies, 
guidelines, and instructions. 

The regional offices prepare periodic reports evaluating the activities of 
each state agency and noting any problems identified. The state agencies 
submit action plans for dealing with those problems, and the regional 
offices follow up on those plans, hcfa headquarters, in turn, periodically 
evaluates the oversight activities of each region. 

hcfa's degree of control over enforcement of federal requirements dif- 
fers for Medicare and Medicaid, hcfa has total enforcement control 
when a facility participates in Medicare because the agency has final 
decision-making authority regarding the certification status, issuance of 
the provider agreement, and any enforcement actions. When a facility 
participates only in the Medicaid program, enforcement authority gener- 
ally rests with the state agencies. When Medicaid providers are 
involved, however, statutes and regulations grant hcfa authority to 

• refuse federal funding for state payments to a facility for any periods in 
which the state agency failed to comply with federal regulations, guide- 
lines, and procedures in making a certification decision and 

• take direct enforcement action against a Medicaid facility when a hcfa- 
conducted survey discloses that certification is not justified. 
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In February 1986, the National Academy of Sciences' Institute of 
Medicine completed a comprehensive review of nursing home regulation 
for HCFA.3 The Institute's work included an evaluation of the adequacy of 
(1) the federal requirements that nursing homes must meet to partici- 
pate in the federal program, (2) the inspection process to determine 
compliance with those requirements, and (3) the enforcement actions 
taken when deficiencies are identified. 

The report recommended that the current regulatory distinctions 
between skilled and intermediate care facilities be eliminated and a new 
regulatory system be developed that would focus on the quality of care 
actually provided to residents and its effects on them instead of on the 
nursing home's capability to provide care. With respect to inspections, 
the Institute recommended a new inspection system that would involve 
less detailed inspections for facilities consistently in compliance and 
more stringent inspections for facilities repeate(By out of compliance. 
Finally, the Institute recommended that title XIX be amended to provide 
for additional sanctions such as civil monetary penalties and bans on 
admissions and federal guidelines be written on how and when the sanc- 
tions should be applied. 

Legislation has been introduced in both the House of Representatives 
(H.R. 2270 and H J?. 2770) and the Senate (S.1108) to implement recom- 
mendations contained in the Institute's report (see p. 41). 



Institute of Medicine 
Report 



Objectives, Scope, and 
Methodology 



At the request of Senator John Heinz, Ranking Minority Member of the 
Senate Special Committee on Aging, our work focused on the 

extent and potential effect of repeated noncompliance with nursing 
home requirements and 

the adequacy of enforcement actions taken by state and federal agencies 
when deficiencies were identified. 



We did our work at hcfa's headquarters in Baltimore; at hcfa regional 
offices in Boston, Chicago, Dallas, Kansas City, and San Francisco; and 
at state survey agencies in Arkansas, California, Connecticut, Kansas, 
and Wisconsin. We selected four states (Arkansas, California, Connecti- 
cut, and Kansas) that had a large percentage of their facilities repeat- 
edly fail to comply with selected requirements and a fifth state — 
Wisconsin — that had few identified repeat of fenders. 



^Improving the Quality of Care in Nursing Homes. Feb. 28, 1986. 
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To meet our objectives we 

• identified nursing home requirements that most directly affect resident 
care, health, or safety; 

• analyzed nursing homes' compliance with the selected requirements dur- 
ing the four most recent inspections (covering approximately a 4-year 
period) as of November ^ 985;* 

• developed detailed case studies on 26 judgmentally selected nursing 
homes to evaluate the adequacy of enforcement actions; 

• reviewed federal and state laws, regulations, and guidelines relating to 
nursing home quality of care; 

• evaluated potential alternative sanctions to strengthen the enforcement 
program; and 

• interviewed federal, state, and private sector officials to obtain their 
interpretation of the enforcement provisions and their views on ways to 
strengthen the enforcement program. 

Additional details of our niethodology are contained in appendix 1. 

We did our work between April 1985 and March 1987 in accordance 
with generally accepted government auditing standards, except that we 
did not, at the request of the Committee, obtain agency comments on a 
draft of this report. The views of directly responsible officials were 
sought during the course of our work and are incorporated in the report 
where appropriate. Limitations in our methodology are discussed in 
appendix L 



*As discussed in more detail on pp. 4647, more recent data were not suitable for the type of analysis 
we did because of changes in the coding of requirements. 
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Repeated Noncompliance With Nursing Home 
Requirements Is Widespread 



Over a third of the nursing homes participating in Medicare and/or 
Medicaid in November 1985 failed to meet one or more pf the nursing 
home requirements considered by nursing home experts to be most 
likely to affect residents' health and safety in three or more consecutive 
inspections during an approximately 4-year period. Many of the skilled 
nursing facilities (25 percent) and intermediate care facilities (16 per- 
cent) had two or more repeat deficiencies. The types of repeat deficien- 
cies most frequently cited were problems in the provision of nursing 
care, in facility environment, and in food services. 

While the requirements selected for review are among those where a 
deficiency would be most likely to affect patiert health and safety, our 
analysis of computerized inspection results did not enable us to deter- 
mine the actual effects the deficiencies may have had on residents' 
health and safety. 



How the Analysis Was 
Perfonned 



To determine the extent and seriousness of noncompliance, we (1) iden- 
tified requirements that most directly affect resident care, health, or 
safety and (2) determined compliance rates with those requirements by 
all participating facilities. 

In identifying requirements that most directly affect resident care, 
health, or safety, we (1) analyzed hcfa procedures and guidelines to 
determine those requirements the agency considered most important 
and (2) solicited opinions of 14 organizations having knowledge of the 
Medicare and Medicaid nursing home programs. The organizations que- 
ried and details regarding the identification process are shown in appen- 
dix!. 

Using this approach, we selected for review the 18 skilled nursing facil- 
ity conditions of participation, 126 of the over 400 skilled nursing facil- 
ity standards and elements (see app. II), and 72 of the approximately 
170 intermediate care facility requirements (see app. III). 

To determine the extent of noncompliance with these requirements, we 
used HCFA's Medicare/Medicaid Automated Certification System 
(M/MACS). Among other things, this system contains state-furnished data 
showing specific requirements that a participating facility failed to meet 
in each jf the facility's four most recent inspections. The database we 
used in analyzing compliance reflected facility compliance history prior 
to November 1985. Details regarding the database, appear in appendix I. 
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Repeated 
Noncompuance With 
Requirements 



Only 16 nursing homes were out of compliance with a skilled nursing 
facility condition of participation during three consecutive inspections.^ 

As shown by tables 21 and 2.2, however, 41 percent of the 8,298 certi- 
fied skilled nursing f acilities^ and 34 percent of the 5,970 certified inter- 
mediate care facilities reviewed were out of compliance during three or 
more consecutive inspections with one or more of the 126 skilled nursing 
facility standards and elements, or 72 intermediate care facility require- 
ments nursing home experts judged most likely to affect patient health 
and safety. 

Furthermore, 25 percent of skilled and 16 percent of intermediate care 
facilities were noncompliant for two or more requirements. The extent 
of repeated noncompliance was even more pronounced when consider- 
ing two — rather than three — consecutive inspections: 71 percent of the 
skilled and 64 percent of the intermediate care facilities were out of 
compliance with one or more requirements in two consecutive inspec- 
tions. Appendixes II and in provide additional details on the require- 
ments that were not met. 



Tabfo 2.1: Number of Skilled Nursing 
Facilities That Failed to Meet Selected 
Standards and Elements in Tfiree or 
More Consecutive Inspections 



1 mmm$^sm^iimmm^mmm^!^mmmmmm0s^m^0mm 1 




Number of skilled nursing facilities 


Number of requirements not mat 


Standards 


Elements 


Combined 
total* 


1 


556 


1,324 


1,326 


2 


79 


766 


777 


3 


22 


437 


460 


4 


10 


288 


292 


5 


4 


162 


189 


6 


3 


102 


105 


7-10 


• 


145 


185 


11-19 


• 


17 


37 


20 or more 


• 


• 


1 


Total facilities 


674 


3,241 


3,372 


Percentage of total facilities screened (8,298) 


8 


39 


41 



^Numbers do not add across because the same facility may have repeat deficiencies at both the stand- 
ard and element levels. A facility that had one repeat deficiency at the standard level and one at the 
element level will show up in the combined total as having two repeat deficiencies. 



'a total of 175 facilities were out of compliance with a condition of participation during two consecu- 
tive inspections, including 45 out of compliance with more than one condition. 

^Includes facilities dually certified as skilled and intermediate care facilities. 
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Tabid 2.2: Number of Intermediate Care 
Facilities That Failed to Meet Selected 
Requirements in Three or More 
Consecutive Inspections 



Number of requirements 



Number of 
intermediate 
care 



1 






1.048 


2 






483 


3 


•* 




234 


4 






109 


5 






59 


6 






25 


7-10 






44 


11 -19 






3 


20 or more 






• 


Total 






2,005 


Percentage of total facilities screened (5,970) 




34% 



Because our analysis was based on a review of computerized inspection 
results, not a detailed review of actual inspection reports, it reflects only 
the extent of noncompliance, not the seriousness of the individual prob- 
lems reported. For example, the deficiency that caused a requirement to 
be marked as not met could range from failure to keep appropriate 
records to failure to provide adequate direct patient care. A conclusion 
about the quality of care provided in a facility can only be drawn after 
more detailed analysis of such supporting documentation as inspection 
reports, plans of con-ection, and follow-up inspections and an assess- 
ment of the care provided to individual patients. 



Types of Repeated 
Noncompliance 



As shown by table 2.3, aniong the types of repeated noncompliance most 
frequently identified were those relating to nursing services, facility 
enviroiunent, and dietetic services. 
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Table 2.3: Categoried of Roquirements 
Having the Most Significant Repeated 
Noncompliance Problems 











Skilled nursing 
facilities 


Intermediate care facilities 


Category 


Percent* Rank 


Percent" 


Rank 


Nursing services 


35 1 


14 


3 


Facility environment 


18 2 


9 


5 


Dietetic services 


16 3 


31 


1 


Resident records 


13 4 


18 


2 


Infection control 


8 5 


b 


b 


Administration 


3 6 


7 


6 


Compliance with federal, state, and 
local laws 


2 7 


11 


4 


Other 


5 


10 


• 


Total 


100 


100 





^Percentage of total instances in which facilities failed to mee. one or more requirements in three con- 
secutive periods. 

intermediate care facility requirements do not include an infection control category. 



Nursing Services Nursing homes are expected to provide nursing care, including all 

ordered health services and routine daily care and assistance. Of the 
8,298 skilled nursing facilities, 855 (about 10 percent) were cited in 
three Ox" more consecutive inspections for not meeting an element speci- 
f jdng that facilities have policies designed to ensure that each patient 
receives (1) treatment, medication, and diet as prescribed, (2) rehabilita- 
tive nursing care as needed, and (3) proper care to pre\ jnt decubitus 
ulcers (bedsores) and deformities; and is (1) kept comfortable, clean, and 
well groomed, (2) protected from accident, iiyury, and infection; and (3) 
encouraged, assisted, and trained in self-care and group activities. 
About 23 percent of all skilled nursing facilities (1,922 facilities) failed 
to meet this nursing services requirement in two consecutive 
inspections* 

Similarly, 222 (about 4 percent) of the 5,970 inteimediate care facilities 
were cited in three or more consecutive inspections for not meeting a 
requirement that nursing services be provided in accordance with the 
needs of the residents. Also 207 (about 3 percent) were cited for not 
meeting a requirement that facilities provide health services that assure 
each resident receives treatments, medications, diets, and other health 
services as prescribed and planned 24 hours a day. About 11 percent of 
all certified intermediate care facilities failed to meet these nursing ser- 
\dces requirements in two consecutive inspections* 
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Dietetic Services 



Facilities are required to serve well balanced meals that are attractive to 
residents and comply with orders for special diets. Equally important is 
assurance that dietary staff follow proper hygiene procedures, and com- 
ply with proper sanitation procedures in storing, preparing, and serving 
food. Inadequate food sanitation procedures can present special risks in 
an institutional setting where residents are in frail health. For example, 
one of the facilities included in our review had an outbrei\k of sahnonel- 
losis (a type of food poisoning). State officials attributed five deaths to 
the outbreak. 

Of the 14,268 nursing homes analyzed, 10 percent (817 skiUed and 781 
intermediate care facilities) were cited in three or more consecutive 
inspections for not storing, preparing, distributing, and serving food 
under sanitary conditions; about 26 percent of skilled and 30 percent of 
intermediate care facilities did not meet tliis dietetic service reqmrement 
in two consecutive inspections. Further, 265 skiUed and 195 intermedi- 
ate care facilities (o percent of facilities) were cited in three or more 
consecutive inspections for failure to comply with certain requirements 
dealing with planning and serving meals, including compliance with 
orders for special diets; 11 percent did not meet this requirement in two 
consecutive inspections. 



Facility Environment 



According to hcfa, the facility enviromtient influences residents' quality 
of care and quality of life. Failure to keep the facility and equipment 
clean and well maintained can present health and safety risks, particu- 
larly with regard to infection and iiyury. However, facility environment 
probably has more direct effect on quality of life. From a resident's per- 
spective, the cleanliness and appearance of the facility are important. 

Of the 8,298 skilled nursing facilities, 651 (8 percent) were cited in three 
or more consecT;tive inspections because the interior and exterior of the 
building were not clean and orderly; 1,521 (18 percent) did not meet this 
requirement in two consecutive inspections. Furthermore, 266 skilled 
nursing facilities (3 percent) did not meet in three or more inspections 
an element specif jdng that essential mecharacal, electrical, and patient 
care equipment be maintained in safe operating condition; 906 (1 1 per- 
cent) did not meet this element in two consecutive inspections. Similarly, 
96 of the 5,970 intermediate care facilities (2 percent) were cited in 
three or more consecutive inspections for not meeting a requirement 
that the facility maintain adequate conditions relating to environment 
and sanitation; 291 facilities (5 percent) did not meet this requirement in 
two consecutive inspections. 
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ConrliminTY^i ^ November 1985, more than one-third of federally certified nursing 

VAlllCiuoiu lo homes failed to meet one or more requirements where deficiencies are 

most likely to affect resident health and safety in three or more consecu- 
tive inspections. Many of the nursing homes were repeatedly out of com- 
pliance with two or more requirements. Repeated noncompliance was 
most prevalent in the areas of nursing services, facility environment, 
and dietetic services. 
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' fursing homes with deficiencies that seriously threaten the nealth and 
safety of residents are able to remain in the Medicare and/or Medicaid 
pi Dgrcjus by correcting the deficiencies between the inspection and the 
end of the certification period. When the facility is out of compliance 
with the same requirement during the next inspection, it can again avoid 
decertification by correcting the deficiencies, hhs should establish 
stronger rules prohibiting recertif ication of facilities that repeatedly go 
in and out of compliance with requirements that seriously affect patient 
health and safety. 

When deficiencies do not seriously threaten patient health or safety, 
there are no effective federal sanctions to deter noncompliance. Even if 
the facility is repeatedly out of compliance, it will incur no penalty for 
not maintaining compliance. 



To get a better understanding of why so many nursing homes were 
repeatedly found to be out of compliance with federal requirements, we 
reviewed the enforcement case files for 26 nursing homes in five states 
(Arkansas, California, Connecticut, Kansas, and Wisconsin).* We 
selected homes that appeared, based on their computerized inspection 
records, to have am^ng the worst noncompliance problems in the state. 

All 26 nursing homes reviewed had been cited for two or more repeat 
deficiencies. As shown in table 3.1, repeat deficiencies included not 
properly recording data on residents' health status, maintaining the 
building, controlling odors, applying physical restraints, storing and pre- 
paring food, and turning bedfast patients. 



Types of Repeat 
Deficiencies Identified 



*The case files contained the inspection reports for the nursing home, the plans of correction, and 
correspondence and memoranda concerning state and federal enforcement actions agamst the nursing 
home. 
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Table 3.1. Types ot Repeat Oeficiiencies iig^iL^JS^^m^i^ii^:^^-^^:"^^.^^^^ 'rL.....vim-i^.^^mmm 

Identified In 26 Nurs^g Homes Number of 
... nursing 
Deficiency homes 

Information on residents' health status, such as vital signs, food and fluid 19 
intake, skin condition, and diagnostic test results, not consistently recorded^ 

Damaged surfaces such as walls, fioors, doors, and ceilings not repaired 17 

Building interior not kept clean 13 

Plumbing broken or malfunctioning 13 

Food preparation equipment and utensils not kept clean to prevent food 13 
contamination 

Odors not controlled 13 

Physical restraints not properly applied, and/or periodically released or 1 1 
restrained residents not properly exercised^ 

Residents not properly groomed 11^ 

Special diets not provided as ordered^ 10 

Lighting fixtures inoperative 8 

Food not properly stored, including storage on the floor or with toxic or other 7 
inco mpatible substances 

Broken windows 6 

Bedfast patients not periodically turned or positioned 5 

Foods stored at improper temperatures (which could lead to outbreaks of 4 
focd polsonin 

Excessive hot water temperatures in patient rooms 4 



"Such information is needed by heali orofessionats to detect ailments such as malnutrition, dehydra 
tion, and anemia and to plan appropri^ie medical intervention. 

^'Failure to take these precautions can result in respiratory and circulatory problems. 

^Special diets are prescribed for residents with ailments such as diabetes, high blood pressure, or obe 
sity and need to be followed to prevent or reduce the risk of further complications. 

Although the inspections were facility- rather than patient-oriented, the 
inspection reports occasionally contain data on the effects of deficien- 
cies on patient health. The following examples illustrate. 

Example 1 — The April 1985 inspection report for a Kansas skilled nurs- 
ing facility states that 13 of the facility's residents had bedsores, and 
that one of the residents had a bedsore on the hip that was four inches 
in diameter with muscle visible. The surveyor also noted that three of 
the six patients with feeding tubes were not receiving feeding in accor- 
da (ce with physician's orders. According to the inspection report, one 
resident who was receiving the wrong feeding had a weight loss of 13 
pounds. 

Four residents confined to bed were observed in the same position for 
up to 4 hours, according to the April 1985 inspection report, and three 
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of the four had bedsores. The nursiag home's plan of correction stated 
that a turning schedule had been posted at the nurses' station and at the 
head of the bed of each patient who needed to be turned every 2 hours. 
In addition, the nursing home said that nursing staff had been instructed 
on turning bedfast patients. 

During the next inspection in August 1985, the surveyor identified three 
bedfast patients — two with bedsores — who were observed in the same 
position for 2 1/2 to 3 hours. The nursing home again said that nursing 
staff would be instructed on the importance of turning bedfast residents 
every 2 hours. 

The April 1985 inspection had also noted that heel protectors were not 
provided as ordered. The nursing home said that the heel protectors had 
been ordered and received so that there were enough materials for nurs- 
ing staff to do their jobs. The same deficiency was identified in the 
August 1985 inspection e^'cept that it was noted that one patient was 
observed with both heels bright red, and one patient had a bedsore on 
the heel. The nursing home agaia said that it would provide heel 
protectors. 

The facility also had trouble with staph infections. In the April 1985 
inspection, the surveyor notrd that no precautions were taken when a 
preliminary culture indicated that a resident had a staph infection. In its 
plan of correction, the nursing home responded that the patient had 
been transferred out of the facility and that preliminary skin and wound 
isolation measures would be instituted in the future if staff expected a 
positive culture. The nursing home also said that isolation equipment 
had been received. 

The August 1985 inspection found, however, that the strict isolation 
ordered by physicians for patients with staph infections was not always 
carried out. Four residents had developed staph infections during the 
past 2 weeks, the report said, and two were sent to the hospital. The 
nursing home responded that no residents currently had staph infec- 
tions and that it would instruct staff on isolation procedures. 

Also, treatment for bedsores was not always given as ordered, according 
to the August 1985 inspection. The inspection report stated that two 
residents who had not received proper treatment for bedsores had staph 
infections. 
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Example 2 — California skilled nursing facility, inspected in late 
March and early April 1985, was cited for failing to give care to five 
patient:, to prevent formation and progression of bedsores. The surveyor 
identified 

• 17 instances where pressure-reducing devices were not used as indicated 
to prevent formation and progression of bedsores, 

• 5 instances where care was not provided to maintain clean, dry skin free 
from feces and urine, 

• 5 instances where linens and other items in contact with the patient 
were not changed to maintain a clean, dry skin free from feces and 
urine, 

• 6 instances where physicians* orders for treatment of bedsores were not 
carried out, and 

• 9 instances where the physician was not notified when a bedsore first 
occurred, as well as when treatment was not effective, and documenting 
such notification as required. 

Durin^ the next inspection in September 1985, problems were again 
cited in the treatment of bedsores. 



Under Medicare and Medicaid regulations and guidelines, nursing homes 
that have serious deficiencies — those that jeopardize patient health and 
safety or i>^riously limit the facility's ability to provide adequate care — 
are able to remain in the Medicare or Medicaid program without incur- 
ring any penalty if the deficiencies are adequately corrected before the 
expiration of the certification period or before the effective date of ter- 
mination actioh. In other words, nursing homes know in advance that 
they will not be penalized if caught with serious deficiencies as long as 
they correct them sufficiently to qualify for recertification or stop an 
ongoing decertification action. 

HCFA encourages states to inspect facilities about 3 months prior to expi- 
ration of the current certification and provider agreement. This gives 
the facilities up to 3 months to correct the deficiencies identified and 
thereby avoid decertification. Where additional time is needed to resolve 
certification issues, hhs regulations also permit extensions of up to 2 
months of both the current certification and provider agreement peri- 
ods. With the opportunity to correct without penalty, nursing homes 
have, in our opinion, little incentive to maintain compliance throughout 
the certification period. 



Opportunity to Correct 
Serious Deficiencies 
Without Penalty 
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Because of concern tliat there were undue delays in initiating decertifi- 
cation action againtt Medicare providers, in December 1985 hcfa insti- 
tuted new procedures specifying that skilled nursing facilities not in 
substantial compliance with requiremants should be decertified within 
90 days jf the completior of the inspection and, if the deficiencies posed 
an immediate and serious threat to residents, within 23 days. 

The regulations require that a facility be given an opportunity to appeal 
a decision to decertify. Payments to the facility can continue for up to 
30 days after the effective date of the decertification. 

Although ] 5 of the 26 facilities we reviewed were found in one or more 
inspections (26 total inspections) co have compliance problems suffi- 
ciently serious to preclude recertification unless the deficiencies were 
corrected, only 3 of the 26 inspections led to decertification.^ For the 
remaining 23 inspections, the facility either sufficiently corrected the 
deficiencies prior to the end of the certification period to qualify for 
recertification (21 inspections), was recertified following a court appeal 
(1 inspection), or voluntarily withdrew from the Medicaid program after 
prolonging participation through administrative 'and judiciaJ appeal (1 
inspection).^ Seven of the 15 nursing hemes were again found to have 
compliance problems serious enough to picvent continued participation 
in the Medicare and/or Medicaid progrp.m in a subsequent inspection. 

The three decertified facilities were readmitted to the program within 
62 to 210 days. 

When a facility participating in Medicare is terminated, statutes and 
regulations specify that the facility cannot be readmitted until tne rea- 
son for termination h'iS been renoved and there is reasonable assuranc 
it will not recur, nils guidelines specify that, after establishing that the 
reason(s) for termination has been removed, the facility must operate 
for some period to demonstrate that the deficiencies will not recur 
before the facility can be readmitted to the Medicare program. The 
guidelines specify that periods up to 180 days may be justified. The 
Medicare facility we reviewed that was terminated was out of the pro- 
gram for 210 days. 



^Nationally, deccrtificalion was invoked against skilled and intermediate care facilities in about 300 
instances from January 1980 to September 198C, 

^ThQ latter facility was not participating in the Medicare program 
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Unlike Medicare, Medicaid statutes do not include a provision requiring 
reasonable assurances that deficiencies have been corrected and will not 
recur except in those instances where hcfa exercises its authority to 
take direct decertification action against a Medicaid-only provider. A 
HCFA official told us that hcfa recommends that states follow the Medi- 
care guidelines in deciding whether to readmit a Medicaid-only nursing 
home. He said, however, that states are free to readmit Medicaid-only 
nursing homes without such assurances because the Medicaid statutes 
do not contain provisions comparable to those in the Medicare law. The 
states readmitted two intermediate care facilities to the Medicaid pro- 
gram—in 62 and 76 days— although they were still out of compliance 
with some of the requirements previously not met at the time of 
decertification. 

In one case, the facility was recertified even though the state, on survey- 
ing the facilLy to determine eligibility for certification and readmission 
to the Medicaid program, found that the facility failed to meet three of 
the same requirements that led to decertification. Similar deficiencies 
reported in both surveys included unsanitary food preparation, special 
diets improperly prepared or served, timing and dosage of medications 
in error, and failure to record diagnostic test results in residents* medi- 
cal records. 

The director of the state survey agency told us that, in processing the 
application for readmission, the facility was considered as a new appli- 
cant with no compliance history, although there had been no change in 
ovmer or operator. A hcfa regional office official told us that the state 
was free to follow this practice under the Medicaid statute, but, had the 
Medicare statute applied, the nursing home could not have been 
readmitted without providing reasonable assurances that they would 
not recur. 

Appendix IV provides three case studies to demonstrate how nursing 
homes can remain in the Medicare and/or Medicaid programs without 
maintaining compliance with federal requirements. 



Medicare and Medicaid regulations permit a nursing home to be recerti- 
fied with deficiencies if the facility (1) is judged to be in substantial 
compliance v»ith the requirements and the deficiencies do not jeopardize 
resident health and safety or seriously limit the facility's ability to pro- 
vide adequate care, (2) has submitted an acceptable written plan for 
correcting the def .lencies, and (3) does not have certain types of repeat 



Nursing Homes 
Recertified With Less 
Serious Deficiencies 



ERIC 



Page 25 



GAO/HRI>^7-li3 Nursing Home Enforcement 

27 



Chapters 

Weaknesses In Enforcement System Allow 
Repeat Offenders to Avoid Penalty 



deficiencies (see p. 27). A skilled nursing facility is considered to be in 
substantial compliance unless it fails to meet one or more of the 18 con- 
ditions of participation. 

HCFA guidelines state that, in reviewing and approving the plans of cor- 
rection, the state (for Medicaid facilities) or hcfa (fcr Medicare facili- 
ties) should consider such factors as accuracy, comprehensiveness, 
responsiveness to the cited deficiencies, and whether dates for complet- 
ing correction are realistic. The regulations and guidelines also require 
that the state agency perform a follow-up inspection to yerify that the 
deficiencies have been corrected or that the facility is making substan- 
tial progress —i.e., the corrections are well underway, and there is tan- 
gible and visible evidence of progress. The regulations further provide 
that, where deficiencies have not been corrected or there is no substan- 
tial progress in this regard, the facility can be decertified. 

Although all 26 facilities we reviewed had repeated noncompliance 
problems, the facilities incurred no threat of decertification in 104 of the 
130 inspections reviewed because the state (Medicaid) or hcfa (Medi- 
care) concluded that the deficiencies were not serious enough to pre- 
clude recertification and that the facilities' plans for correcting the 
deficiencies were acceptable. Of the 26 facilities, 11 incurred no threat 
of decertification resulting from compliance problems in any of the 
inspections included in our review (53 inspections). For the other 15 
facilities, which faced the threat of decertification on one or more occa- 
sions because deficiencies seriously threatened resident health or safety, 
the findings in 51 of 77 inspections did not identify deficiencies serious 
enough to justify termination. 

Facilities with deficiencies not serious enough to preclude recertification 
can continue participation for long periods under these prov* ;ioas in the 
regulations. For example, a (Connecticut facility was cited in three con- 
secutive surveys for poor general hygiene of residents, unsanitary prac- 
tices in food serving and linen handling, inoperative lighting fixtures, 
and damaged facility surfaces (such as floors and walls). Among the 
deficiencies identified during one or more of the five inspections were 

• treatments to decubitus ulcers that were not done and/or consistently 
recorded; 

• essentially bedridden and restrained patients who were not being reposi- 
tioned at 2-hour intervals; 

• patients with long dirty nails, improper mouth care, and urine odors, 

• lack of separate areas for the handling of clean and soiled linen; 
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treatments not rendered at the frequency ordered by the physician; and 
multiple flies throughout the facility. 

The state and hcfa determined that none of the deficiencies were serious 
enough to preclude recertification in any of the five inspections we ana- 
lyzed. Both the plans of correction and status of correction established 
in follow-ups were considered by hcfa and the state to be acceptable. 
However, during subsequent inspections the same problems were identi- 
fied. For example, patients were observed with long dirty fingernails 
during three consecutive inspections. 

A Kansas intermediate care facility, over the five certification periods (4 
years) we analyzed, was cited in three consecutive inspections for hav- 
ing unqualified personnel inserting or withdrawing residents' tubing 
devices, storing food improperly, and failing to control facility odors. In 
two inspections the facility was cited for failing to periodically release 
restraints and/or exercise restrained residents, and for failing to keep 
the building interior clean and repair such damaged facility surfaces as 
walls, doors, and ceilings. The state determined that the nursing home 
had no compliance problems serious enough to preclude recertification 
in any of the inspections and that both the plans of correction and status 
of correction established in follow-ups were acceptable. As a result, the 
nursing home incurred no penalty for repeated noncompliance with fed- 
eral requirements. 

Because the deficiencies in the Connecticut and Kansas facilities were 
not considered by hcfa and the states to be serious enough to justify 
decertification— the only federal sanction available at the time of our 
review— they were able to continue participation without maintaining 
continuous compliance or incurring any penalty. In our opinion, this gap 
in the enforcement system leaves nursing homes little incentive to main- 
tain compliance with federal requirements. 



Repeat Deficiency 
Regulations Not 
FoUowed by HCFA 
and the States 



Medicare and Medicaid regulations require that the inspection results be 
compared to the findings from the preceding inspection to determine 
whether there are any repeat deficiencies. According to the regulations, 
a facility with repeat deficiencies can be recertified only if the facility 
can demonstrate that it (1) achieved compliance with the requirement 
smce the prior period, (2) again became out of compliance for reasons 
beyond its control, and (3) made a good-faith effort to maintain compli- 
ance. The final decision about the adequacy of justification rests vdth 
HCFA when Medicare facilities are involved and with the state when 
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Medicaid-only facilities are involved. Medicaid regulations require states 
to document determinations in the latter instance.^* The intent of the reg- 
ulations, issued in 1974, was to prevent renewal of provider agreements 
with facilities that are cited repeatedly for the same deficiencies. 



Justification Often Not 
Required 



We identified 49 inspections covering 20 of the 26 nursing homes 
reviewed where the nursing home should have been required to justify 
repeat deficiencies. As shown in table 3.2, we found either no evidence 
that the required determinations were made (38 inspections), or the 
determinations otherwise did not comply with the regulations (11 
inspections). 



Table 3.2: Compliance With Repeat 
Deficiency Regulations 



Agency responsible for making 

determination 

State 





HCFA 


Medicaid 


Total 


Periods for which determination should have 
been made 


19 


30 


49 


No evidence of determination 


17 


21 


38 


Inadequate determination 


2 


9 


11 


Adequate determination 


0 


0 


0 



In 19 inspections involving Medicare providers, we found no evidence 
that HCFA, prior to making the recertification decisions, obtained ade- 
quate information regarding justification for repeat deficiencies. In 30 
inspections involving facilities participating only in Medicaid, there was 
no evidence, except in Arkansas, that the states obtained any informa- 
tion regarding justification for repeat deficiencies. Although Arkansas 
had generally requested facilities to provide justification for repeat defi- 
ciencies, it had not consistently done so and, where facilities failed to 
respond with justification for some or all of the deficiencies, the state 
recertified the facility without following up. The responses the state 
received did not provide the justification required by the regulations. 
For example, the responses indicated what corrective action would be 
taken rather than explain why the facility was again out of compliance 
or the explanation did not indicate that the nursing home had made a 
good-faith effort to maintain compliance or that it was again out of com- 
pliance for reasons beyond the facility's control 



Medicare regulations specify that faciliUes must document to the state's saUsfacUon. However, since 
HCFA makes the final certification decision on Medicare providers, it is not required to accept the 
state's conclusions as to the adequacy of the facility's justification. 
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When we asked state survey agency officials in three of the states why 
they were not applying the repeat-deficiency regulation, they told us 
either that hcfa had not cited them for failure to follow the regulations 
or that they were aware that hcfa did not follow the regulation in mak- 
ing certification decisions on Medicare facilities. 

HCFA, in its oversight role, was not requiring states to comply with the 
repeat deficiency regulations. We reviewed hcfa's files on each of the 
Medicaid-only facilities analyzed and found no evidence that, on review- 
' 2 certification documents submitted by the state, hcfa had ever ques- 
tioned whether the states had made the required determinations. We 
also reviewed performance evaluations that hcfa prepares on each state 
survey agency. Although none of the five states visited had formal, con- 
sistent procedures — over the entire r-eriod covered by our review — for 
determining and documenting the justifications, none were cited by hcfa 
for failure to comply with the regulationti. 

Wisconsin instituted a formal determination and documentation system 
in August 1985 and Connecticut in March 1985. A Wisconsin official told 
us that prior to August 1985, the determinations generally were made 
but on an informal basis. 

State and hcfa regional officials told uf they were reluctant to follow 
the repeat-deficiency regulations because they perceived that (1) a 
decertification action based solely on repeat deficiencies could not be 
sustained if the facility appealed and (2) decertification is too severe a 
penalty for most situations involving repeat deficiencies. 

Officials in three hcfa regions and the state of Kansas expressed doubt 
that an attempt to decertify a facility based on repeat deficiencies alone 
would be upheld through the appeals process. In their opinion, such a 
case could not withstand the administrative or judicial appeals 
processes unless it could also be demonstrated that current uncorrected 
deficiencies jeopardized resident health and safety or seriously limited 
the facility's capacity to give adequate care.^ However, hcfa and state 
officials were not able to cite any cases where decertification action ini- 
tiated based solely on repeat deficiencies was overturned in the appeals 
process. 



^As discussed in the case studies (pp. 65-73), HCFA and the states did cite repeat deficiencies as 
addiUonal grounds in some cases where decertification was initiated because of serious noncompli- 
ance problems. 
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According to officials in two hcfa regions and state officials in Califor- 
nia and Kansas, decertification for repeat deficiencies should be limited 
to those situations where significant effect on resident care, health, or 
safety results. A hcfa headquarters official acknowledged that the regu- 
lations specify that facilities should be decertified for uiyustified repeat 
deficiencies, regardless of seriousness. However, he also stressed that, if 
the deficiencies c^o not seriously affect resident care, health, or safety, it 
probably would be difficult to successfully decertify the facility. 

Subsequent to our inquiries at hcfa headquarters, the agency issued a 
memorandum to the regional offices confirming that justification for 
repeat deficiencies must be obtained and documented. This April 1986 
memorandum also stressed that "reasonableness" be used in evaluating 
the justification. The memo states that 

"Tliis means the nature of the deficiency, its effect on patients, whether the defi- 
ciency has persisted, and the overall efforts of the provider must be given full 
consideration." 

As emphasized in the above memorandum, the facilities are expected to 
justify repeat deficiencies. Some latitude may be desirable in determin- 
ing whether, based on the seriousness of the deficiencies and the ade- 
quacy of the facility's justification, it is appropriate to decertify a 
facility for certain types of repeat deficiencies. However, we believe it 
needs to be made clear to all participating facilities that they will be 
held accountable for any repeat deficiencies. The awareness that justifi 
cation will be demanded may give facilities a greater incentive to main- 
tain compliance. As discussed in the next chapter, we also believe that 
alternative sanctions are needed to close this gap in the enforcement 
system that permits facilities to repeatedly ignore federal requirements 
without incurring any penalty. 



Justification Not Required 
if Deficiency Corrected 



Medicare regulations permit nursing homes with repeat deficiencies at 
the standard level to remain in the piogram without penalty and with- 
out requiring justification for the repeat deficiency if the deficiency is 
corrected before the end of the ongoing certification period. This enables 
nursing homes to repeatedly avoid penalty for deficiencies that could 
affect resident health or safety without providing justification for the 
repeat deficiencies. 

For the 15 skilled nursing facilities participating in Medicare, we identi- 
fied 10 inspections where regulations did not require ihe facilities to 
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provide justification when the same standard(s) were not met in consec- 
utive periods. This was because the state considered corrective action 
taken during the ongoing certification period, and before the recertifica- 
tion decision v/as made, to be adequate to achieve compliance with the 
standard(s). For example, a Connecticut skilled nursing facility failed to 
meet the pest control standard under the infection control condition of 
participation in three consecutive surveys because of numerous flies 
observed throughout the facility. Prior to making a certification recom- 
mendation to HCFA on both the second and third inspections, the state 
made follow-up visits and reported that the facility had achieved com- 
pliance with the standard and thus, according to the Medicare regula- 
tion, the facility did not have to justify the repeat noncompliance. 

By requiring nursing houses with repeat deficiencies at the standard 
level to provide justification for those deficiencies regardless of correc- 
tive actions taken, hcfa could, in our opinion, provide a stronger deter- 
rent to repeat deficiencies. 



Repeat Deficiency 
Regulation Not 
Applicable to All 
Deficiencies 



Neither the Medicare nor Medicaid regulations requiring justification of 
repeat deficiencies apply when the repeated noncompliance is below the 
standard level. This means th?t skilled nursing facilities that are out of 
compliance with an element in two consecutive inspections are not sub- 
ject to any sanction or even required to provide justification for the 
repeat deficiency unless the home was also out of compliance with the 
associated standard. While deficiencies reported at the element, but not 
standard level, may be less serious, they could, in our opinion, still 
affect patient health and safety and should be corrected. The absence of 
an alternative, other than decertification to deal with such repeated 
noncompliance, leaves the nursing home with little incentive to correct 
the deficiencies. 



In 29 inspections involving 14 nursing homes, the facility failed to com- 
ply with an element in consecutive inspections but was not required, 
under the regulations, to provide justification because the associated 
standard was considered met in one or both surveys. 



According to a hcfa official, element-level deficiencies are generally less 
serious when the facility is in compliance with the associated standard. 
Nonetheless, serious deficiencies can occur at the element level. For 
example, a California skilled nu^^ing facility was cited at the element 
level in tnree consecutive inspections for deficiencies such as failure to 
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provide proper care to prevent formation and/or progression of bed- 
sores. This included failure to (1) turn and position bedfast patients and 
(2) maintain clean, dry skin free from feces and/or urine. However, the 
facility was cited for failure to meet the associated standard in only the 
latter two inspections. According to the regulations, the first repeat situ- 
ation, requiring tY e facility to justify the continuing deficiencies at the 
element level, did not occur until the third inspection, at which time the 
standard had not been met in two consecutive inspections. Therefore, 
the facility was not required by regulation to justify continuing noncom- 
pliance until the third inspection. 



The Medicare and Medicaid regulations limiting the application of the 
repeat deficiency provision to skilled nursing facilities with repeat defi- 
ciencies reported at the standard or condition level are inconsistent with 
the applic°*5'^n of the regulations to intermediate care facilities where 
the provisions apply to all repeat deficiencies. For example, most of the 
2,189 skilled nursing facilities cited for failure to meet the element deal- 
ing with storing, preparing, distributing, and serving food under sani- 
tary conditions during consecutive inspections were not required to 
justify their repeat deficiencies because the associated standard was 
reported as met. The 1,784 intermediate care facilities cited for the same 
deficiency, however, were required to justify the repeat deficiency. 

Of the 44,193 instances in which skilled nursing facilities failed to meet 
one of the selected standards or elements in two consecutive inspections, 
only 5,573 of those instances involved standard-level requirements and 
therefore, required facilities to justify the repeat deficiency. Expanding 
the requirement to justify repeat deficiencies to element-level deficien- 
cies would, in our opinion, encourage nursing homes to maintain contin- 
uous compliance. Until additional sanctions are added to the program, 
however, nursing homes will continue to have little incentive to mam- 
tain compliance. 



An effective enforcement program should both deter noncompliance and 
achieve lasting corrective action where such noncompliance does occur. 
The current nursing home enforcement program, however, does neither. 
It is directed primarily towards achieving corrective action after a defi- 
ciency has been identified, rather than deterring noncompliance from 
the outset. Nursing homes that correct deficiencies incur no penalty. 
And, when they again are out of compliance during the next inspection, 
HCFA and the states generally recertify them without asking why they 
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have repeat deficiencies. As a result, nursing homes have little incentive 
to maintain compliance with nursing home requirements. 

HCFA and the states could more effectively use existing legislative 
authority to encourage timely correction of deficiencies. Specifically, hhs 
should revise the repeat deficiency regulation to limit i^r aae to those 
instances where the repeat deficiencies seriously threaten patient health 
and safety, hcfa and state officials questioned whether the regulation 
could be successfully applied in instances where the nursing home has 
taken action to correct the repeat deficiencies, hhs should clarify the 
regulation to specify that, in the case of repeat deficiencies that seri- 
ously threaten the health and safety of residents, decertification will 
take place regardless of any corrective action taken unless the nursing 
home provides adequate justification for the repeat deficiency. Finally, 
the regulation should be revised to require nursing homes to submit jus- 
tification for all repeat deficiencies that do not seriously threaten 
patient health or safety, including those reported at the element level or 
corrected following the inspection. Until additional federal sanctions are 
available (see ch. 4), states should be encouraged to apply alternative 
sanctions authorized under state licensing laws to nursing homes with 
repeat deficiencies that are not adequately justified. 

States also should ensure that nursing homes that have been terminated 
from the Medicaid program are not readmitted to the program unless 
they can demonstrate tb'^c the serious deficiencies that led to their ter- 
mination have been corrected and there is reasonable assurance that 
they will not recur. 



RCCOimnCndSltiori to recommend that the Congress amend title XIX of the Social Security 

, ^ Act to preclude nursing homes terminated from the Medicaid program 

1116 UOngreSS from being readmitted to the program unless the state survey agency 

can establish that the deficiencies that led to the termination have been 
removed and it has reasonable assurance that they will not recur. 



RpromrnPTldatiOTlS recommend that the Secretary of Healti\ and Human oer\1ces revise 

the repeat deficiency provisions of Medicare and Medicaid regulations to 
(1) limit the use of decertification to those instances where a nursing 
home cannot adequately justify repeat deficiencies that seriously 
threaten patient health and safety, and (2) require nursing homes to jus- 
tify all repeat deficiencies, including those reported at the element level 
or subsequently corrected. The Secretary should also direct the hcfa 
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Administrator to encourage states to apply state licen^'ir^ sanctions to 
nursing homes v/ith repeat deficien::ies that are noi adequately justified. 
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Penalties short of decertification of nursing homes are needed to deter 
noncompliance and close some of the gaps in the federal enforcement 
system. Two potential alternatives are civil monetary fines and bans on 
admissions of new Medicare and Medicaid patients. While all five states 
we visited had authority to impose civil monetary fines and one had 
authority to ban admissions, the deterrent effects of these penalties 
were reduced because states often gave r*arsing homes the opportunity 
to correct the problem and thereby avoid payment of the penalty, lim- 
ited the amount of the monetary i>enalty that could be applied, or had 
lengthy appeals processes that delayed enforcement action. These alter- 
native penalties could enhance the federal enforcement program if 
designed to overcome the limitations experienced at the state leveL Leg- 
islation that would authorize alternative sanctions has been introduced 
in both the House of Representatives and the Senate. 



Civil Monetary Fines report,* the institute of Medicine stated that fines are a valuable 

^ * enforcement tool because they can be applied to less serious violations 

early and often, thus deterring more serious violations. They also can be 
applied to serious but isolated violations. The report recommended that 
authority to impose fines be established and that the amounts of fines 
be based on the seriousness and duration of the violation. The report 
also emphasized that, for fines to be effective, it is essential that admin- 
istrative and legal delays be avoided by prompt hearings. 



States' Use Varied Of 47 states responding to queries by the Institute of Medicine, 26 

reported that they could impose civil monetary fines; 13 reported using 
this authority in 1983. 

The potential deterrent effect of civil monetary fines can vary from 
state to state according to such factors as opportunities to avoid the 
penalty by correcting the deficiency, limits on the amounts of the mone- 
tary penalties, and the appeals processes. For example, while all five 
states we visited could impose fines, the potential deterrent effect 
varied because of one or more of the above factors. Table 4.1 shows 
some of the similarities and variances in fines among the five states. 



'As of July 1987, HCFA had not implemented any of the recommendations made In this report How- 
ever, the f^ency has developed a proposed action plan that is under review by the Secretary of HHS. 
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Table 4.1: Variances In States' Use of Fines 








Use of fines 


Arkansas 


California 


Connecticut 


Kansas 


Wisconsin 


Number of clevises of 
violations* 


3 


3 


4 


1 


3 


Range^ 


$250-$1.000 


$100-$25.000 


$100-$5.(X)0 


$100 


$100-$5.000 


Terms 


Per deficiency 


Per deficiency 


Per deficiency, per 
day 


Per deficiency, per 
day 


Per deficiency, per 
day 


Limits on amounts 


$1,000/monthin 
aggregate 


None 


None 


$500 each deficiency 


None 


Opportunity to 
correct prior to 
payment 


Yes 


Yes on one class*- 


Yes on three classes 


Yes 


Yes on one class^ 



'Violations are classified according to the seriousness of the deficiency. 



^Minimum amount on lowest class and maximum amount on highest class. 
^Fine must be paid if the deficiency reoccurs within a specified period. 

Four of the five states have different classes of violations with increas- 
ing fines based on the seriousness of the deficiencies. For example, the 
highest fines generally apply when death or serious harm has occurred 
or is very likely to occur. Kansas, which does not have different classes 
of violations, can impose fines only when the deficiencies significantly 
and adversely affect the health, safety, nutrition, or sanitation of the 
residents. Payment of fines is waived in some of the states, for some or 
all classes of violations, when facilities correct the related deficiencies. 

While the states initiated action to impose fines in some of the cases we 
analyzed, the nursing homes were usually able to avoid paying the fine, 
thus limiting the penalty's deterrent effect. Arkansas and Kansas sur- 
vey agency officials told us that, while the fines system encourages 
timely correction of deficiencies, its effectiveness as a deterrent to non- 
compliance is somewhat limited because of the dollar linutation on maxi- 
mum fines. A Kansas official also said that he believes the opportunity 
to avoid a fine by correcting the deficiency weakens the deterrent. 

On one or more occasions, Kansas issued warnings to four of the six 
nursing homes reviewed, notifying them that certain violations were 
subject to fines if not corrected. The violations included 

• unqualified personnel administering medications, 

• failure to change positions of bedfast patients at least every 2 hours, 

• failure to release residents' restraints at least every 2 hours. 
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• inadequate records to show whether medications, treatments and ser- 
vices were provided as ordered, and 

• improper dishwashing techniques. 

In each instance, however, the facility took corrective .tion prior to the 
point t ^ which the state could assess a fine. 

Although Connecticut assesses fines for certain violations, in most 
instances facilities are not required to pay. State statutes allow facilities 
time to correct most classes of violations in lieu of payment. In addition, 
the statutes require that facilities desiring to contest assessments be 
granted an informal conference and, if necessary, a formal hearing. 
According to state officials, facilities usually take corrective action dur- 
ing the appeals process, and the state agrees to waive any fine. Three of 
the six facilities we reviewed were assessed fines for violations such as 
failure to (1) have a registered nurse on duty 7 days a week, (2) detect 
that a resident had exited the facility, and (3) provide therapeutic diets 
as ordered by a physician. In all three cases, however, the state did not 
require that the fines be paid because of corrective action taken by the 
facilities. State officials said that the current fine system was not an 
effective deterrent because of the opportunity to correct and that the 
state legislature was considering revisions to the statutes to remove this 
opportunity. 

Seven of the eight California facilities we reviewed had been f .ed in 
one or more instance for violations during the periods covered by our 
review, but the class of violation allowed the facility an opportunity to 
correct in lieu of paying the fme. For example, 70 of the 96 assessments 
levied against the seven facilities were for violations that, under state 
law, the facility was permitted to correct without paying a fme except 
when repeat violations were involved. The types of deficiencies cited 
included (1) not notifying physicians inunediately when residents exhib- 
ited signs of unusual behavior or signifi.oant weight changes within a 30- 
day period, (2) not turning bedfast ^:^sidents every 2 hours, and (3) not 
providing residents drinking water : jt prolonged periods. Althou^ 
final disposition of all the fines could not be determined because of 
ongoing appeals or collection actions or incomplete information in the 
case files, facilities were able to avoid penalties througl* corrective 
action. For example, of seven violations that resulted in fines during one 
certification period, a nursing home paid $1,750 in fines on three viola- 
tions but avoided payment on four other violations by taking corrective 
action. The California survey agency officials we contacted did not 
agree as to the deterrent effect of the fines system. While one official 
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told US that the appeals process made it difficult to effectively use fines, 
another stated that the appeals process did not significantly detract 
from the deterrent effect. 

Fines were administered and collected during two certification periods 
on both the facilities we reviewed in Wisconsin. The fines resulted from 
deficiencies such as (1) accepting residents who required care the facil- 
ity was not qualified to provide, (2) abusing a resident, (3) leaving a 
resident unattended in a potentially dangerous situation, and (4) not 
properly treating a r^^sident's open wounds. The total amounts collected 
during these periods ranged from $850 to $14,000. Wisconsin officials 
believe that iJie state's fines system is a mgjor deterrent to noncompli- 
ance. We did not analyze facility compliance patterns for state require- 
ments to verify this contention, but we did find that a small'"? 
percentage of facilities failed to meet, in two or more consecutive peri- 
ods, the selected federal requirements shown in appendixes II and III 
than in the other four states we reviewed. 



Other Federal Programs 
With Authority to Impose 
Civil Monetary Penalties 



Civil monetae fines are currently used by various federal agencies as a 
means of enforcing regulatii/i.iS. Such agencies include the Environmen- 
tal Protection Agency, Occupational Safety and Health Administration, 
Ctoast Guard, Federal Aviation Administration, and Nuclear Regulatory 
Commission. Within hhs, the Social Security Act authorizes the Secre- 
tary to impose fines for false claims and for certain violations commit- 
ted by health maintenance organizations. We recently reported that the 
Food and Drug Administration was hampered in certain of its enforce- 
ment responsibilities by lack of authority to impose fines.^ 

The Environmental Protection Agency considers the threat of fines to be 
an important deterrent in the enforcement programs for which it has 
such authority. The purpose of the civil monetary fines system for the 
toxic substances program is to assure that the penalties 

are assessed in a fair, uniform, and consistent anner; 

are appropriate^ for the violation committed: 

eliminate any economic incentives for violatin/j the statute; ard 

deter any violations of the federal statute. 



^Pesticides: Need to Enhance FDA's Ability to Protect the Public FVom I llegal Residues (GAO/ 
RUiil>87-7, Oct S7. i666);^h. "4. 
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Using a matrix, the penalty system provides standardization and uni- 
formity, yet builds in flexibility to tailor the penalty to the situation. For 
example, the agency computes a fine that is first based on t^^e nature, 
circumstances, and extent of the violation, then adjusted upward or 
downward based on such other factors as the economic benefits from 
noncompliance; any history of violations, including any changes in own- 
ership; and the violator's sdbility to pay without endangering continued 
operation. In establishing the fine, the agency is primarily concerned 
with the risk to health and environment inherent in the violative action 
rather than the damage that actually resulted from it. Furthermore, this 
penalty system has a provision for "settlement with conditions*' 
whereby the fine may be reduced or waived in exchange for the violator 
agreeing to take extensive and specific remedial actions. Such settlement 
is, according to the Environmental Protection Agency, used with some 
restraint so as not to encourage industries to violate the federal require- 
ments until discovered and then offer to correct in hope of avoiding the 
fine. 

While state and federal programs have had mixed results from the 
application of civil monetary penalties, we believe that a uniform and 
flexible i>enalty system would enhance the federal nursing home 
enforcement program. It would provide a deterrent to initial instances of 
noncompliance as well as provide fairness in tailoring the sanctions to 
the seriousness of the infraction. Furthermore, it would add to the 
enforcement program a tangible means of sanctioning providers, short 
of total exclusion from the program. 



A second alternative to decertification is bans on admissions. Effective 
August 1986, HCFA issued regulations implementing 1980 amendments to 
the Medicare and Medicaid statutes authorizing continued participation 
of facilities that are not in substantial compliance with the requirements 
if the uncorrected deficiencies do not '^immediately jeopardize" resident 
health or safety. The amendments provide that a facility meeting this 
criteria first be given a reasonable opportunity to correct iht deficien- 
cies. Where substantial compliance is not achieved during that period, 
the statutes aUow the states and hcfa to extend the f acility*s participa- 
tion for up to 11 months to provide it with additional time to take cor- 
rective action. The amendments further provide that, during this 
extension, the facility cannot accept any additional program 
beneficiaries. 



Bans on Admissions 
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The congressional intent of these amendments was to establish an alter- 
native to decertification where deficiencies are not life-threatening 
while both providing an incentive for facilities to take timely corrective 
action and avoiding possible trauma to residents associated with reloca- 
tion. Because hcfa*s implementing regulations became effective in 
August 1986, we did not evaluate this sanction in operation during our 
field work. 

The Institute of Medicine report endorsed bans on admissions. Accord- 
ing to the report, bans on admissions may provide less risk to residents 
in that payment of fmes reduces the amoimt of funds available for care. 
The report indicated that another advantage of admissions bans is that 
the resulting loss of income provides a continuing incentive to facilities 
to achieve compliance. The report also recommended that authority be 
granted to impose the penalty prior to any hearings and appeals. 

The bans on admissions sanction envisioned by the Institute is substan- 
tially more flexible than that authorized under current federal statutes. 
As indicated above, the fede> al sanction can only be used when facilities 
are no longer in substantia), compliance with requirements after first 
allowing the facility an opportunity to correct the deficiencies. Also, the 
federal statutes do not authorize hc?a to impose the penalty in those 
instances where it is taking direct enforcement action on Medicaid facili- 
ties (see p. 11). HCFA central office officials told us that they believe 
broader authority is needed to impose bans on admissions foi less seri- 
ous violations and, in instances where hcfa takes direct enforcement 
action, to help deter noncompliance with federal requirements. 



State Use of Bans on Of 47 states responding to queries by the Institute of Medicine, 32 

Admissions reported that they could suspend admissions; 15 reported using this 

authority in 1983. 

Of the five states we visited, only Connecticut had state statutory 
authority to ban admissions. However, statutes limit use of this sanction 
to emergency situations where facility conditions constitute a threat to 
resident health, safety, or welfare. Because of the administrative and 
legal processes involved in initiating bans on admissions, state officials 
do not consider it to be a deterrent to noncompliance. A Kansas survey 
agency official told us that, under comparable circumstances, they prob- 
ably could obtain court iryunctions to ban admissions should a facility 
not agree to do so voluntarily. 
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Pending Legislation 
Would Expand 
Enforcement Options 



Legislation introduced in the House of Representatives (H.R. 2270 and 
H.R. 2770) and the Senate (S.1108) would require the establishment of a 
range of intermediate sanctions to be applied against nursing homes that 
do not meet federal requirements. 

S.1108, introduced in April 1987, would amend title XVIII of the Social 
Security Act to require hcfa to establish a range to intermediate sanc- 
tions to apply to facilities that do not meet specified federal require- 
ments. Under the bill, hhs would have to establish as alternative 
sanctions directed plans of correction and the appointment of receivers 
to manage a facility until it returns to compli?jice. In addition, HHS 
would have to establish one or more of the following sanctions: 

Civil monetary penalties. 

On-site monitoring by an agency responsible for conducting certification 
surveys. 

Withholding or reducing payments to the facility, or 
Any oth^r sanction designated by the Secretary of hhs. 

The bill also provides that the Secretary of hhs implement specific crite- 
ria as to when and how each of the intermediate sanctions is to be 
applied, the amounts of any fmes, and the severity of each of the penal- 
ties. The criteria must, according to the bill, be designed to minimize the 
time between identification of violations and final imposition of the 
sanctions and must provide for the imposition of incrementally more 
severe fines for repeated or uncorrected deficiencies. 

S.l 108 would amend title XIX of th Social Security Act to require the 
states to develop and implement a comparable range of intermediate 
sanctions. 

H.R.2270, introduced May 5, 1987, would amend title XIX to require 
that the Secretary of hhs establish, by regulation or otherwise, guidance 
for alternative sanctions by October 1, 1988, and that states have in 
place by October 1, 1989, the authority to impose the following 
penalties: 

Denial of payment for any individuals admitted after a specified date. 
Civil monetary fines for each day during which the facility remains in 
noncompliance. 

Temporary receivership during the period a facility is being closed or 
brought into compliance, and 

Emergency authority to close the facility and/or transfer patients. 
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States would be authorized to use alternate sanctions if they demon- 
strate to HHS that they would be as effective in deterring and remedying 
noncompliance. The bill would also provide that the Secretary of hhs 
could exercise any of the intermediate sanctions available to the state 
and could impose civil monetary penalties of up to $10,000 for each day 
of noncompliance with requirements where there is no immediate jeop- 
ardy to the health and safety of residents. 

Also, H.R. 2270 would require that, if a nursing facility is not in compli- 
ance with any of the requirements of participation for a continuous 
period of more than 6 months, the Secretary and the state must deny 
payments for newly admitted residents (or existing resident? converting 
to Medicaid from private-pay status) until compliance is achieved. 

Finally, H.R. 2270 would require the state cr the Secretary to immedi- 
ately terminate a facility's participation in Medicaid if the facility does 
not meet one or more of the requirements of participation and the defi- 
ciencies immediately jeopardize the health or safety of its residents. The 
facility would be entitled to a hearing, but only after the termination 
occurred. 

H.R. 2770, introduced June 24, 1987, as a companion to H.R. 2270, 
would amend title XVIII of the Social Security Act to require that the 
Secretary of hhs establish guidance for alternative sanctions for nursing 
facilities participating in the Medicare program. The bill's provisions are 
essentially the same as those contained in H.R. 2270 with respect to 
facilities participating in Medicaid. 

HCFA's Associate Administrator for Operations, in May 1987 testimony 
before the Subcommittee on Health and the Environment, House Com- 
mittee on Energy and Ck)mmerce, stated that hcfa believes that states 
should have flexibility to structure their own sanctions. The Association 
of Health Facility Licensure and Certification Directors, representing the 
state survey agencies, and the State Medicaid Directors Association 
have both endorsed having an array of sanctions available at the federal 
and state level. 



Conclusions Alternative sanctions such as those that would be established under 

H.R.2270, H.R. 2770, and S.1108 are needed to strengthen the nursing 
home enforcement program and give nursing homes an incentive to 
maintain compliance with federal requirements. The provision of 
H.R.2270 and H.R. 2770 that would authorize the Secretary of hhs to 
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Alternative Sanctions Needed to 
Improve Compliance 



establish guidance for alternative sanctions should provide the Secre- 
tary the flexibility needed, consistent with due process considerations, 
to develop sanctions that would overcome some of the limitations cited 
by states in their use of existing state sanctions. Similarly, the provi- 
sions of S.1108 that would require the Secretary to establish regulations 
providing for imposition of incrementally more severe fines for repeated 
or uncorrected deficiencies could be used to overcome concerns raised 
about limitations in the amounts of fines that could be assessed. The 
bills would, however, give hhs and the states sufficient flexibility to tai- 
lor the sanction to the individual case. 



T?PpnTnmpnH5if inn tn recommend that the (Congress enact legislation such as S.1108, 

iwcuiiuuciiuauuu tu jj g 2270, or H.P. 2770 to give hhs and the states additional alternatives 
tuG Congress for enforcing compliance with nursing home requirements. 
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In conducting this study of nursing home care, our specific objectives 
were to determine 

• the extent and potential effect of noncompliance with federal nursing 
home requirements, and 

• the adequacy of enforcement actions taken by state and federal ^ r?encies 
once deficiencies are identified. 

We did our work at hcfa's headquarters in Baltimore; at hcfa regional 
offices in Boston, Chicago, Dallas, Kansas City, and San Francisco; and 
at state survey agencies in Arkansas, California, Connecticut, Kansas, 
aiid Wisconsin. We selected four states (Arkansas California, Connecti- 
cut, and Kansas) having large numbers of facilities that repeatedly 
failed to comply with selected quality of care requirements and a fifth 
state — Wisconsin — that had identified few repeat offenders. To provide 
maximum coverage of hcfa regional offices, we selected states from five 
different regions. 

We reviewed and discussed with hcfa headquarters officials the applica- 
ble statutes and regulations, policies, and procedures for implementing 
the survey and certification program. We obtained interpretations and 
clarifications of certain requirements from the hcfa Administrator. 

Also, we interviewed staff of the National Academy of Sciences' Insti- 
tute of Medicine, which performed a special study* of the Medicare and 
Medicaid nursing home program under contract to hcfa. We designed 
our review to complement the Institute's work and, where appropriate, 
incorporated findings from its study. 



To accomplish our first objective, we (1) identified the nursing home 
requirements where deficiencies would be most likely to affect patient 
health and sj*fety and (2) analyzed computerized compliance histories to 
identify nursing homes that repeatedly failed to meet one or more of the 
requirements identified as most important. 



Identifying the Most To identify the nursing home requirements that are most important m 

Important Requirements ensuring resident health and safety, we prepared a questionnaire that 

listed selected requirements and asked each respondent to indicate the 



National Academy of Sciences, Institute of Medicine, Improving the Quality of Care m Nursing 
Homes , released February 28, 1986. 
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importance — on a scale of 1 tx) 5 — of each of these requirements; we 
also asked them to add any other requirements they considered to be 
important. We selected the requirements for inclusion according to our 
(1) analysis of hcfa regulations, guidelines, and procedures and (2) pre- 
liminary field work in v/hich we analyzed inspection reports. 

After pretesting the questionnaires, we mailed them in October 1985 to 
14 organizations (see table I.l) that, in our opinion, were knowledgeable 
regarding the Medicare and Medicaid nursing home programs. 



Table 1.1: Organizations Quoriod in 
Selecting Requirements Important to 
Resident Health and Safety 



Constituency of organization 



Name of organization 



Nursing home operators 



American Association of Homes for the Aging 
American Health Care Association 



Nursing home administrators 



American College of Health Care 
Administrators 



Nursirig home licensure and accredita 'ion 



^ssociatlon of Health Facility Licensure and 
Certification Directors 
Joint Commission on Accreditation of 
Hospitals 



Resident advocates 



National Citizens' Coalition tcr Nursing Home 
Reform® 

National Senior Citizens Law Center 



Health orofessionals 



American Academy of Family Physicians 
American Medical Association® 
American Osteopathic Association 
American Public Health Association 
American Society of Internal Medicine® 
National League for Nursing 



Other 



Institute of Medicine® 



®These organizations provided general comments bul declined to fill out the questionnaire. 

Each requirement we initially selected was confirmed by the respon- 
dents as being important for resident care, health, and safety. In addi- 
tion, at the suggestion of one or more respondents, we added 19 skilled 
and 18 intermediate care facility requirements to the original list, for a 
total of 126 skillsd and 72 intermediate care facility requirements. 



Analysis of Compliance 
Histories 



To determine the extent of chronic noncompliance with the selected 
requirements, we anal: ^ed nursing homes' compliance histories con- 
tained in hcfa's Medicare/Medicaid Automated Certification System 




Page 45 



47 



GAO/HRI>^7-113 Nursing Home Enforcement 



Appendix I 

Objectives, Scope, and Methodology 



(M/MACS). The compliance histories— derived from o^d inspec- 

tion reports— show the requirements not met during the lour raost 
recent inspections and the status of corrective action.^ 



Data Reliability 



We obtained copies of the M/'macs long-term care database showing com- 
pliance status of all federally certified facilities at two points — 
mid-November 1985 and mid-November 1986. 



Table 1.2: Currency of Deficiency 
Histories in M/MACS 



We found problems with both the currency of the data and possible 
duplications of compliance histories. In determining whether compliance 
histories for each facility were current, we screened both databases to 
determine the date of the most recent inspection recorded for each facil- 
ity shown as currently holding certification. As shown in table 1.2, the 
most recent histories for some of these facilities were for inrpections 
conducted 18 months or more prior to the date of the database. About 
11 percent (1,826 of 16,094) of the facilities included in the November 
1985 database lacked current survey infontiation. 



Database 



^:Ovember 
1985 



November 



Total nursing homes shown as currently certified* 


16,094 


14,656 


Most recent results entered were prior to: 


May 1,1984 


1.826 


N/A 


May 1.1985 


N/A 


747 



^Excluded intermediate care facilities for the mentally retarded, 



f he HHS Office of Inspector General also found that hcfa was not keep- 
ing compliance histories on all facilities recorded in the m/macs as cur- 
rent as possible. In July 1986, the Inspector General reported^ that hcfa 
needed to improve timeliness of input. 

We found that some facilities were recorded in the November 1985 data- 
base twice under different identiLcation numbers, with more current 



The M/MACS docs not provide detail on the underlying deficiencies that caused a requirement to be 
reported as r.Jt met, those can be identified only by reviewing the deficiency statements (HCFA form 
2567) which are on file at HCFA regional offices or at the state survey agencies. 

^HHS Office of Inspector General, Use of the Medicare/Medicaid Automated CerMfication System by 
the Health Care Financing Administration , Audit Control Number 03'()0154. Julv 28. 1986. 



Page 46 



GAO/HRM7-113 Nurelng Home Enforcement 

48 



Appendix I 

Objectives, Scope, and Methodology 



survey results shown under newer numbers. Because the database indi- 
cated that the facility was certified under two identification numbers, 
there was some duplication of deficiency histories, hcfa had taken 
action to eliminate duplicate histories on those facilities in the Novem- 
ber 1986 database. However, we were unable to estimate the extent to 
which there might be other such duplications in either database. 

While fewer facilities lacked current histories in the November 1986 
database, this database had other problems. In implementing a revised 
survey process in July 1986, hcfa replaced the survey report forms used 
during the period covered by our reviev/.^ The revised survey combined 
skilled and intermediate care facility requirements on the same form. In 
several instances, requirements statements shown on the old forms were 
broken down into two or more component parts on the new form. Fur- 
thermore, HCFA assigned new data codes to each requirement cited on 
the revised survey report forms. 

In an effort to assure that existing facility compliance histories would 
conform with data entered into m/macs u ader the revised survey pro- 
cess, HCFA used a software program to convert the former unique data 
codes to the equivalent data codes for requir^^ments on the revised 
forms. Some decisions had to be made in converting the codes because 
HCFA had separated some of the requirements state^Tients listed on the 
previous survey report forms. As a result, the converted conpliance his- 
tories in the November 1986 database make longitudinal analysis of 
compliance histories during this transition period difficult. 

After considering the trade-offs, we decided to use the November 1985 
database for determining the extent of chronic noncompliance. How- 
ever, because of our concerns regarding '.he validity of compliarice data 
on facilities lacking current histories, we excluded from our analysis the 
1,826 facilities with most recent inspections more than 18 months old. 
For the purpose of our review, the universe of nursing homes thus con- 
sisted of 14,268 facilities— 8,298 skilled and 5,870 intermediate care. 



^The replac?ment forms are HCFA forms 519 and 525 
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A December 1983 consultant report' evaluating the M/MACb database 
concluded that compliance data generally cannot be used for valid 
aggregate comparisons among states. Accon:ing to the report, differ- 
ences in the ways states— and to some degree each sui-veyor— conduct 
inspections and report on deficiencies result in variances in both the 
number and type of deficiencies cited. Examples of differences in meth- 
odology and related effects on numbers and types of deficiencies cited in 
the report include: 

• The number of persons on the survey team and the disciplines repre- 
sented (e.g., nurse, pharmacist, sanitarian) can effect both the numbers 
and types of deficiencies cited. 

• Some states prefer to cite deficiencies under state licensing requirements 
rather than under comparable federal requirements where state require- 
ments are more specific and/or licensure sanctions are more effective, 
thus understating federal deficiencies. 

• State policies for training and supervision of surveyors may cause 
biases in which requirements (types or levels) are cited as not met. 

According to the consultant, comparisons of deficiency data among 
states, without maWng allowances for the above types of variations, can 
lead to erroneous conclusions. For example, a state appearing to have a 
small chronic noncompliance problem might actually have mgjor prob- 
lems in survey methodology. 

The Institute of Medicine report also identified as a problem the varia- 
tions in the numbers and types of deficiencies cited from state to state. 
The Institute concluded that, while some variations were probably valid, 
differences in state agency interpretation of requirements and in survey 
methodology also were to blame. 

Cased on problems in survey consistency reported by th t hhs consultant 
and the Institute of Medicine, and our own observations, we concur with 
the consultant's conclusion that v alid comparisons among states could 
not be made at this time by using m^kUCS compliance data. Thererore, we 
hi./e excluded such comparisons from this report. 



Limitations of M/M ACS 
Analysis 



'^SysieMetrics, Inc., The M/MACS Long Term Care Database— Construction of a New Research File 
and an Assessment o^" It3 Quality and Usefulness. Dec. 1983. 
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Assessing the 
Adequacy of 
Enforcement Actions 



To evaluate the adequacy of state enforcement of federal requirements, 
we reviewed 26 facilities (see table 1.3 for characteristics of the facilities 
selected) that had chronic noncompliance problems and determined 
whether states complied with federal regulations, guidelineb, and proce 
dures. The universe of facilities with chronic noncompliance problems in 
each state was established through analysis of compliance histories 
shown in the M/MACS. This universe was further stratified based on the 
types and numbers of requirements not met by the facilities. In selecting 
the cases, particular emphasis was placed on chronic noncompliance 
with nursing services requirements. We chose to focus on some of the 
states' most difficult enforcement cases, particularly where resident 
care could clearly have been affected, in order to determine whether 
available state and federal enforcement tools were adequate to ensure 
compliance. 



Table 1.3. Fa&ihties Selected loi Detaile(l 
Analysis, by State 



TVpo" 


AR 


CA 


CT 


KS 


Wi 


Total 


Skilled nursing facility: 


Medicare/Medicaid 


1 


7 


1 


• 


• 


9 


Medicaid only 


2 


1 


• 


• 


• 


3 


Skilled and Intermediate care 
facility: 


fi/ledtcare/Medicaid 


• 


• 


4 


1 


1 


6 


Medicaid oniy 


• 


• 


1 


1 


• 


2 


Intermediate care facility 


1 


• 


• 


4 


1 


6 


Totals 


4 


8 


6 


6 


2 


26 



'Some of the facilities had changes jn level of care provided or m program participation during the 
periods we reviewed. The above table shows the stacu.i of each facility as of the date of our review. 



In the work done in Arkansas, Kansas, and Wisconsin, facilities were 
selected from the universe to assure review of a cross-section of facility 
types (i.e., skilled or intermediate care faciiity or both) and p-ogram 
participation (e.g.. Medicaid only, Medicare/Medicaid). In work done in 
CalifOiTiia and Connecticut, two facilities in each state were selected 
based on opinions of hcfa and state personnel as to difficult <^aforce- 
ment cases. The balance of the cases (10) in those two st!*ces were ran- 
dc:Ttiy selected from the sampling universe. Because ol the method used 
to select facilities, these 26 cases may not be representative of all nurs- 
ing homes in the five states. 

To determine the policies and procedures followed by each state visited 
n implementing the federal survey and certification prograra, we 
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reviewed state written guidelines and interviewed state agency person- 
nel. To determine whether federal regulations and procedures were fol- 
lowed by the states in making certification decisions or 
reconmiendations on the selected facilities, we analyzed information in 
case files — inspection and follow-up reports, plans of correction, corre- 
spondence, and oth^r memoranda — maintained by the states and 
obtained comments of state officials. We did not visit and inspect the 
facilities selected for review because the focus of our review was on 
evaluating enforcement mictions taken based on deficiencies identified 
and reported over several inspection periods, rather than the adequacy 
of the deficiency identificvition and reporting process at any one time. 

To evaluate the adequacy of federal enforcement and oversight of the 
states* survey and certification program, we determined whether (1) 
HCFA complied with, and required states to comply with, federal regula- 
tions, guidelines, and procedures in dealing with the selected facilities 
and (2) the hcfa region was identifying and reporting state agency sys- 
temic noncompliance with federal regulations. 

To determine at each hcfa region visited the policies and procedures fol- 
lowed in making certification decisions on Medicare facilities and in 
overseeing and evr^uating the activities of state survey agencies, we 
reviewed written guidelines and iritgrviewed regional personnel. To 
determine whether federal regulations and procedures were followed by 
the regions in making certification decisions on those selected facilities 
participating in Medicare, we analyzed information in the 26 case files 
and obtained comments of regional officials. 

To determine whether regional oversight was effective in identifying 
noncompliance by state agencies in the certification process, we ana- 
lyzed information in case files for the 26 selected facilities for evidence 
of regional intervention in those instances in which our analysis indi- 
cated the state had not followed federal regulations and procedures. We 
also reviewed reports ihe regions prepared evaluating the state agen- 
cies' performance to determine whether the region was identifying and 
reporting systemic noncompliance with the federal regulations and pro- 
cedures. Finally, we reviewed reports that hcfa headquarters prepared 
evaluating regional performance to determine whether regioa<5 were 
cited for failure to identify and report systemic noncompliance by state 
agencies. 



1^ 
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To evaluate potential alternatives for enforcement of federal require- 
ments, we (1) reviewed current federal enforcement statutes and regula- 
tions, (2) obtained information on the iyp^b of penaltieb ubed by states 
in their nursing home licensure programs and by the Environmental Pro- 
tection Agency in its toxic substances and pesticides programs, and (3) 
obtained and analyzed opinions of hcfa and state officials and the Insti- 
tute of Medicine on the adequacy of the current enforcement program 
and recommendations for improving it. 

With regard to state licensure enforcement programs, we determined the 
types of penalties authorized by state statutes and discussed with state 
officials the effectiveness of those penalties and other enforcement pro- 
cedures in deterring noncompliance. For each facility we analyzed, we 
also determined the .parallel findings, decisions, and actions taken by the 
state under the licea'sure enforcement program. 

We discussed regulatory enforcement issues with officials at Environ- 
mental Protection Agency headquarters in Washington. This agency was 
selected because enforcement of the Toxic Substances Control Act (15 
U.S.C. 2605 et seq.) and the Federal Insecticide, Fungicide and Rodenti- 
cide Act (7 U.S.C. 136 et seq.^presented problems similar to those 
encountered in nursing home enforcement, including shared federal- 
state enforcement responsibi' ties. We were also interested in those 
enforcement programs because the agency has statutory authority to 
impose civil monetary fines for violations, while hhs does not have such 
authority for nursing home noncompliance. 



The views of directly responsible officials were sought during the course 
of our work and are incorporated in the report where appropriate. As 
requested, we did not obtain official agency comments on a draft of this 
report. 

We did our work betv/een April 1985 and March 1987, in accordance 
with generally accepted government auditl ig standards, except as noted 
above. 



Evaluating 
Alternative Sanctions 
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Table II.l shows the 18 conditions of participation and 126 skiFod nurs- 
ing facility standards and elements we selected for review and the 
number of facilities that failed to meet the requirements in the (1) most 
recent inspection, (2) two consecutive inspections during the pv^riod of 
our review, and (3) three or more consecutive inspections. The require- 
ments are grouped under the 18 conditions of participation, with the 
corresponding standartl. and elements listed under the conditions. The 
letter and number appearing after each statement refers to coding on 
the HCFA survey form. Some requirements have been abbreviated from 
what appears on the survey form. 





Table tt.1: Number of Skilled Nursing Facilities V/ith Deficiencies (As of November 1985) 




No. of facilities having deficisncies 
durinq: 






Consecutfve inspections: 


Federal requirement 


Most recent 
inspection 


Two 


Three or 
more 


1. r ndition. The skilled nursing facility is in compliance with applicable federal, state, 
and iocai laws and regulations. (F7) 


63 


17 


2 


Standard. The facility, in any state in which state or applicable local law provides for 
licensing of facilities of this nature, is licenseo pursuant to such law. (FS) 


19 


2 


• 


Standard. Staff are licensed or regibided in accordance with applicable laws. (F13} 


185 


55 


6 


Standard. The facility is in conformity with all federal, state, and local laws relating to 
iire and scfety. sanitation, communicable and reportable disease, post-mortem 
procedures, and other relevant health and safety requirements. (F1^) 


801 


622 


2Z7 


2* Condition: Facility has an effective governing body, or designated persons so 

tur.ctiontng, with full leaal authority and responsibility for the operation of the facility. 
The governing body adfopts and enforces rules and regulations relative to health 
care and safety of patient, to the protection of their ,;ersonal and property rights, 
and to the general operation of the facility. (F15) 


115 


40 


2 


standard: Administrator. (F25) 


234 


89 


11 


Element. The administrator enforces the rules and regulations relative to the level of 
health care and safety of patients, and to the protection of their personal and 
property rights. (F27) 


509 


253 


75 


Element; Through meetings and periodic reports, t>*^e administrator maintains 
ongoing liaison among the governinq body, medical and nursing staffs, and other 
professional and supervisory staff of the facility. (F29) 


220 


34 


2 


standard: Personnel policias and procedures. (F41) 


85 


24 


2 


Stanc^vd: Staff development. (F48) 


243 


110 


8 


standard: Use of outside resources. (F53) 


107 


23 


2 


Standard: Notification of changes in patient status. (F59) 


40 


6 


1 


Stanoard: Patienvs* rights. {F62) 


8: 


32 


6 


Element. The staff of the facility is trained and involved in the implementation of 
these policies and procedures. (F66) These patients' rights, policies, and procedures 
ensure that, at least, each patient admitted to the facility: 


?06 


43 


5 
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No. of facilities having deficiencies 
during; 



Federal requirement 


Most recent 
inspection 


Consecutive inspections: 
Three or 
Two more 


Element: Is transferred or discharged only for medical reasons, or for his or her 
welfare or that of other patients, or for nonpayment for his or her stay (except as 
prohibited by titles XVIII or XIX of the Social Security Act), and is given reasonable 
advance notice to ensure orderly transfer or discharg j, and such actions are 
documented in the medical record. (F70) 


94 


13 


1 


Element: Is encouraged and assisted, throughout the period of stay, to exercise 
rights as a patient and as a citizen, and to this end may voice grievances and 
recommend changes in policies and services to facility staff and/or to outside 
reoresentatives ot his or her choice free from restraint InterfGrencG coercion 
discrimination, or reprisal. (F71) 


59 


5 


• 


Element: Is free from mental and physical abuse, ^nd free from chemical and (exceot 
in emergencies) physical restraints except ? authorized in writing by a physician for 
a soecified and limited oeriod of time or when necessarv to orotect the natient from 

«A w^^wwtiiw^ ui |lllll%wVi h^wi wi *iiiiwp wi fvtlwll 1 iwwwwwMi T %^ I^IU«wW« il Iw I^GIiiwIli IIWIII 

injury to self or to others. (F73) 


738 


277 


63 


Element: Is treated with consideration, respect, and full recognitior. of his or her 
dignity and individuality, including privacy in treatment and in (;are for personal 
needs. (F75) 


813 


323 


59 


Element: May associate and communicate privately with persons of his or her 
Choice, and send and receive personal mail unopened, unless medically 
contraindlcated (as documented by his or her physician in the medical record). (F77) 


25 


2 


• 


Element: May meet with, and participate in. activities of social, religious, and 
community groups at his or her discretion, unless medically contraindicated (as 
documented by nis or her physician in the medical record). (F78) 


16 


• 


• 


Element: May retain and use personal clothing and post,.ssions as space permits, 
unless to do so would Infringe upon rights of other patients, and unless medically 
contraindicated (as documented by his physician in the medical record). (F79) 


84 


22 


4 


Element: If married, is assured privacy for visits by his/her spouse, if both are 
inpatients in the facility, they are permitted to share a room, unless medically 
contraindicated (as documented by the attending physician in the medical record). 
(F80) 


23 


• 


• 


Element: The policies, which are available to admitting physicians, sponsoring 
agencies, patients, and the public, reflect awareness or, and provision for, meeting 
the total medical and psychosocial needs of patients, including admission, transfer, 
and discharge planning, and the range of services available to patients, including 
frequency of physician visits by ecch category of patients admitted. (F83) 


344 


130 


22 


3« Condition: The facility retains, pursuant to a written agreement, a physician, licensed 
uncer state law, to serve as medical director on a part-time or full-time basis as is 
appropriate for the needs o' the patients and the facility. The medical director is 
responsible for the overall coordination of the medical care in the facility to ensure 
the adequacy and appropriateness of the medical services provided to patients and 
to maintain surveillance of the health status of employees. (F90) 


41 


3 


• 


Standard: Medical direction and coordination of medical care in the facility are 
provided Dy a medical director. (F94) 


79 


16 


• 


Element: Coordination of medical care includes liaison with attending physicians to 
ensure' leir writing orders promptly upon admission of a patient, and periodic 
evaluation of th<) ac/equacy and appropriateness of health professional and 
supportive staff and services. (F96) 


216 


47 


4 


Standard: The medical director is responsible for surveillance of the health status of 
the tacility's employees. (F97/ 


83 


19 





(continued) 
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No. of facilities having deficioncies 
during: 


Federal requirement 


lYlOSl rscuni 
Inspection 


Consecutive inspections: 
Three or 
Two more 


4. 


Condition. Patients in need of skilled or rehabilitative care are admitted to the facility 
only upon the recommendation of, and remain under the care of, a physician. To the 
extent feasible, each patient or the patient's sponsor designates a personal 
physician. (F101) 


25 


2 


• 




Standard: Patient supervision by physician. (F105/ 


92 


29 


3 




Element: The facility has a policy that the health care, of every patient must be under 
the supervision of a physician. (F106) 


43 


4 


• 




Element: Physician, based on a medical evaluation of the patient's immediate and 
long-term needs, prescribes a planned regimen of total patient care. (F107) 


176 


47 


4 




Element. The patient is seen by the attending physician at least once every 30 days 
tor the Tirst 90 days following admission. (F110) 


377 


180 


26 




Element. The patient's total program of care (including medications and * "^atments) 
is reviewed during a visit by the attending physician at least once every 30 days for 
the first 90 days, and revised as necessary. (F1 1 1 ) 


b66 


260 


39 




Element. A progress note is written and signed by the physician at the time of each 
visit, and all orders are signed by the physician. (F112) 


718 


376 


66 




Standard. The facility has written procedures, available at each nurses station, that 
provide tor hr^vii'ig a physician available to furnish necessary medical care In case of 
emergency. (h122) 


66 


8 


2 


5. 


Condition: The skilled nursing facility provides, 24-hO"r service by licensed nurses, 
including the services of a registered nurse at least during the day tour of duty 7 
days a week. There is an organized nursing service with a sufficient number of 
qualifibJ nursing personnel to meet the total nursing needs of all patients. (F123) 


180 


65 


5 




Standard: Director of nursing services. (F124) 


135 


38 


3 




Element. The director is responsible for development and maintenance of nursing 
service objectives, standards of nursing practice, and nursing policy and procedure. 
(F128) 


1,238 


796 


239 




Standard: Charge nurse. (Fi29) 


221 


72 


10 




Element. The charge nurse delegates responsibility to nursing personnel for the 
direct nursing care of specific patients, during each tour of duty, on the basis of staff 
qualifications, size, and physical layout of the facility, characteristics of the patient 
load, and the emotional, social, and nursing care needs patients. (F133) 


373 


150 


24 




Standard: Twenty-foui hour nursing service. (F134) 


391 


213 


33 




Element. The facility provides 24-hour nursing services which are sufficient to meet 
total nursing needs and which are in accordance with the patient care policies. 
. (F135) 


864 


388 


77 




Element. The policies are designed to ensure that each patient receives treatments, 
medications, and diet as prescribed, and rehabilitative nursing care as needed; 
receives proper care to prevent decubitus ulcers and deformities, and is kept 
comfortable, clean, well-groomed, and protected from accident, injury, and infection; 
and encouraged, assisted, and trained in self-^are and group activities. (F136) 


2,377 


1.922 


855 




Element: Nursing personnel, including at bast one registered nurse on the day tour 
ot duty / days a week, licensed practical (vocational) nurses, nurse aides, orderlies, 
and ward clerks, are assigned c Jties consistent with their education and experience, 
and basrd on the characteristics of the patient load. (F137) 


414 


191 


35 




Standard: Patient care plan. (F169) 


619 


313 


59 
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Appendix fl 

Extent of Noncompliance With Selected 
Skilled Nursing Facility Requirements (As of 
November 1985) 





No. of facilities having deficiencies 
durina: 


Federal requirement 


Most recent 
inspection 


Consecutive inspections: 
Three or 
Two more 


Element; In coordination with the other patient care services to be provided, a 
written patient care plan for each patient is developed and maintained by the 
iiuioiiiij ocivluc Luiibuiiaiii Wiui ulc aiiciiuiiiy pnysician s pioii 01 meuiCai csre, ano 
is implemented upon admission. (F170) 


997 


479 


105 


dciiiciii. 1 lie piaii lliuiualco uaic lU Uc LilVcil ailU QOalS 10 Uc aCCOmpilSneu anO 

Which professional service is responsible for each element of care. (F171) 


1,705 


1 170 
1 . 1 / U 


OO/ 


PIpmpnt' T nP nntipnt patp niAn ic rp\/ipvAypH a\/Qliiotor4 onr4 t mri^iari oe« nnnn^c^n, 

all proTessional perr-^nnel involved in the care of the patient. (F172) 


1,837 


1,353 


415 


Standard: Rehabilif -ve nursinq care. (F173) 


361 


155 


19 


L.ICIIICIII. 1 nc laoiiiiy iiao all aOllVc (JiUL]ialll Ul rcildiJlMlallVc nursinp Carci WHICn iS all 

integral part of nursing service and is directed toward assisting each patient to 
achieve and maintain an optimal level of self-care and independence. (F175) 


1.018 


480 


89 


Element: Rehabilitative nursinq care services are performed dailv for those patients 
who require such service, and are recorded routinely. (F176) 


1.204 


768 


189 


Standard: Supervision of patient nutrition. (F177) 


323 


102 


14 


Element: Nursinq personnel are aware of nutritional needs and food and fluid intake 
or patients and assist promptly where necessary In the feeding of patients. (F178) 


991 


449 


88 


Element: A procedure is established to inform the dietetic service of phvsicians' diet 
orders and of patients' dietetic problems. (F179) 


256 


56 


6 


Element: Food and fluid Intake of patients is observed, and deviations from normal 
Ulc icuuiucu diiu icpuiicu lu Ulc ciidiye nurse anu ine pnysicisn. louj 


999 


496 


115 


Standard: Administration of drugs. (F181) 


126 


22 


1 


Element. The dose of a druq administered to the patient is Drooeriv recorded therein 
Dy the person who administers the drug. (F186) 


1.102 


694 


185 


Standard: Conforniance with physicians' drug orders. (F189) 


257 


101 


18 


Element. Drugs are administered In accordance with written orders of the attending 
pRy£.ciah.(F190) 


1,Do4 


1,016 


290 


Standrird' Storaoe of druos and binlonicals fF201^ 


83 


25 


2 


6. Condition: The skilled nursinq facility provides a hvaienic dietetic service that meets 
the aaiiy nutritional needs of patients, ensures that special dietary needs are met, 
and provides palatable and attractive meals. A facility that has a contract with an 
outside food management company may be found to be In compliance with this 
condition provided the facility and/or company meets the standards listed herein. 
(F207) 


75 


20 


3 


Standard: Stafflnq. (F208) 


162 


53 


8 


Element. Overall supervisory responsibility for the dietetic service i*. assigned to a 
tulHime qualified dietetic service supervisor. (F209) 


665 


487 


103 


Element: In addition, the facility employs sufficient supportive personnel competent 
to carry out the functions of the dietetic service. ^F21 1) 


169 


47 


6 


Standard: Menus are planned and followed to meet nutritional needs of patients in 
accordance with physicians' orders and, to the extent medically possible. In 
accordance with the recommended dietary allowances of the Food anc' Nutrition 
Board of the National Research Co"ncll, National Academy of Sci^ ^*ces. (F221) 


626 


234 


68 


Standard: Therapeutic diets. (F222) 


292 


114 


12 
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Appendix n 

Extent of Noncomplian" e With Selected 
Skilled Nursing Facility Requirements (As of 
November 1986) 



No. of facilities having deficiencies 
during; 



Federal requirement 


Most recent 
inspection 


Consecutive inspections: 

Three or 
Two more 




Element. Therapeutic menus are planned in writing, and prepared and served as 
ordered, with supervision or consultation from the dietitian and advice from the 

nhv^irifln ui/hpnpvypr nprp^^arv ^FPP4^ 


1,577 


930 


265 




fitflnHflrH" Frpniipnrv nf mPTtlQ (P^^0\ 


67 


q 


0 

c. 




fitflnHflrH" Prpnaratinn anH cprv/inp niinnci ^FP.'^7^ 


227 


7R 


7 




Element. Foods are prepared by methods that conserve nutritive value, flavor, and 
appearance, and are attractively served at the proper temperatures and in a form to 

mppt indivirlijal nppHc; 


1.245 


526 


123 




Element: If a patient refuses food served, appropriate substitutes of similar nutritive 

vy^iiip arp nffpfpri ^FP.'^Q^ 


280 


61 


5 




Standard: Hygiene of staff. (F240) 




5 


1 




Standard: Sanitary conditions. (F244) 


291 


132 


30 




Element. Food is stored, prepared, distributed, and served under sanitary 
conditions. (F246) 


3,048 


2,189 


817 


7. 


Condition: Facility provides, or arranges for, under written agreement, specialized 
rehabilitative services by qualified personnel (i.e., physical therapy, speech 
pathology and audiology, and occupational therapy) as needed by patients to 
improve and maintain functioning. These services are provided upon the written 
order of the patient's attending physician. If the facility does not offer such services 
directly, it does not admit nor retain patients in need of this care unless provision is 

m<)Hp fnr ^iirh ^prvirp^ iinHpr arr?)nnpmpnt with niiAlifipH niitQirlp rp^niirrp^ iiiiHpr 

IIIOUC l\Jl OUwl 1 OCIVIwCO UIIUCI Cll 1 Cll lUCI ' Id 1 1 will* WJUCIIIIICU UUldlUC ICOUUIUCO Ul lUCi 

which the facility assumes professional responsibilities for the services rendered. 
(F249) 


68 


9 


• 




fitflnri^rH' Ornflni7fltinn anH ^taffinn (P^^0\ 

\J lai nJtdl \J m Vi/I ^Cll II^ClllUI 1 ClIIU OlCllllll^. \i^\J\Jj 


90 


14 


C 




Standard: Plan of care. (F254) 


195 


48 


6 




Element. Rehabilitative ser/ices are provided under a written plan of care, initiated 
by the attending physician and developed in consultation with appropriate 
therapist(s) and the nursing service. (F255) 


347 


98 


9 




Standard: If the facility provides outpatient physical therapy services, it meets the 
applicable health and safety regulations pertaining to such services. (F260) 


10 


1 


• 


8. 


Condition "^he skilled nursing facility provides appropriate methods and procedures 
for the dispensing and administering of drugs and biologicals. Whether arugs and 
biologicals are obtained from community or institutional pharmacists or stocked by 
the facility, the facility is responsible for providing such drugs and biologicals for its 
patients, insofar as they are covered under the programs, and for ensuring that 
pharmaceutical services are provided in accordance with accepted professional 
principles and appropriate federal, state, and local laws. (F263) 


61 


18 


1 




Standard: Supervision of services. (F264) 


156 


57 


3 




Element. The pnarmacist reviews the drug regimen of each patient at least monthly 
and reports any irregularities to the medical director and administrator. (F268) 


925 


495 


132 




Standard: Control and accountability. (F272) 


95 


26 


1 




Standard. The labeling is based on currently accepted professional principles and 
Includes the appropriate accessory and cautionary instructions as well as the 
expiration date when applicable. (F278) 


729 


357 


66 


9. 


Condition. The skilled nursing facility has provision for promptly obtaining required 
laboratory, X-ray, and other diagnostic services. (F286) 


9 


2 


• 
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Esctent of Noncompliance With Selected 
Skilled Nursing Facility Requirements (As of 
November 1985) 



No. of facilities having deficiencies 
during; 



Federal requirement 


Most recent 
inspection 


Consecutive inspections: 
Three or 
Two more 




Standard: Provision for services. (F287) 


33 


15 


2 




Element: If the facility provides its own laboratory and X-ray services, they meet the 
appiicaDle conditions established for certification of hospitals. (F288) 


25 


6 


1 




Standard: Blood and blood products. (F296) 


3 


• 


• 




Element: Blood handling and storage facilities are safe, adequate, and properly 
supervised. (F297) 


4 


• 


• 


10. 


Condition: The skilled nursinq facility has satisfactory arrangements to assist 
patients to obtain routine and emergency dental care. (F300) 


13 


• 


• 




Standard: Advisory dentist. (F301) 


97 


14 


2 


1 


uonaiiion. i ne skii eo nursing laciiuy nas saiisTaciory arrangements lor lueniirying 
the meaically related social and emotional needs of the patient. It is not mandatory 
that the skilled nursing facility itself provide social services in order to participate in 
the program. If the facility does not not provide social services, it has written 
procedures for referring patients in need of social services to appropriate social 
agencies. If social services are offered by the facility, they are provided under a 
clearly defined plan, by qualified persons, to assist each patient to adjust to the 
social and emotional aspects of the patient's illness, treatment, and stay in the 
facility. (F308) 


51 


Q 

9 


1 




Standard: Social service functions. (F309) 


120 


31 


• 




Element: The medically related social service and emotional needs of the patient are 
identiTied. (F310) 


613 


240 


43 




Element: Services are provided to meet them, either by qualified staff of the facility 
or by reten al, based oh established procedures, to appropriate social agencies. 

(roll) 


341 


102 


10 




Standard: Staffing. (F314) 


62 


6 


• 




Element: The social service also has sufficient supportive personnel to meet patient 
needs. (h317) 


97 


18 


2 


12. 


Condition: The skilled nursinq facility provides for an activities program, appropriate 
to the needs and interests of each patient, to encourage self-care, resumption of 
normal activities, and maintenance of an optimal level of psychosocial functioning. 
(F324) 


55 


5 


2 




Standard: Patient activities program. (F330) 


217 


62 


6 




Element: Provision is made for an ongoing program of meaningful activities 
appropriate to the needs and interests of patients, designed to promote 
opportunities for engaging in normal pursuits, including religious activities of their 
choice, if any. (F331) 


906 


402 


71 




Element: The activities are desianed to promote the physical, social, and mental 
well-Deing of the patients. (F333) 


499 


188 


29 


13. 


Condition: The facility maintains clinical (medical) records on all patients in 
accordance with accepted professional standards and practices. The medical record 
service has sufficient staff, facilities, and equipment to provide medical records that 
are completely anJ accurately documented, readily accessible, and systema^cally 
organized to facil tate retrieving and compiling information. (F335) 


42 


4 


• 




Standard: Content. (F344) 


150 


65 


7 



(continued) 



Page 67 



59 



GAO/HRM7-113 Nursing Homo Enforcement 



Appendix n 

Extent of Noncompliance With Selected 
Skilled Nursing Facility Requirements (As of 
November 1985) 



No. of facilities having deficiencies 
during; 

Consecutive inspections; 
Most recent Three or 

Federal requirement inspection Two more 

Element. All medical records contain the following general categones of data. 2,826 2,300 992 

aocumented evidence of assessment of the needs of the patient, ot establishment of 

an appropriate plan of treatment, and of the care and services provided; 

authentication of hospital diagnoses (discharge summary, report from patient*s 

attending physician, or transfer form), identification data and consent forms, medical 

and nursing history of patient, report of physical examination(s), diagnostic and 

therapeutic orders, observations and progress notes, reports of treatments and 

clinical findings* and discharge summary including final diagnosis and prognosis. 

(F346) 



14. Condition; The skilled nursing facility has in effect a transfer agreement with one or 
more hospitals approved for participation under the programs, which provides the 
basis for effective working arrangements under which inpatient hospital care or other 
hospital services are avaiTable prompt'v to the facilit/s patients when needed. 
{F359) 


6 


• 


• 


15. Condition; The skilled nursing facility is constructed, equipDed, and maintained to 
protect the health and safety of patients, personnel, and the public. (F366) 


53 


9 


• 


Standard: Emergency power. {F367) 


59 


14 


4 


Element: Where life support systems are used, emergency electrical service Is 
provided by an emergency geni^rator located on the premises. (F370) 


36 


18 


2 


Standard: Facilities fc physically handicapped. (F371) 


7 


1 


• 


Element: The facility is accessible to, and functional for. patients, personnel, and the 
public. (F372) 


19 


5 


1 


Element. Facility provides simultaneous audible and visual warning signals. (F389) 


107 


151 


30 


Standard: Nursing unit. (^393) 


47 


13 


3 


Element: The nurses station is equipped to register patient calls through a 
communication system from patient areas, including patient rooms and toilet and 
bathing facilities. {F395) 


699 


254 


44 


Standard: Patient rooms and toilet facilities. (F396) 


73 


21 


3 


Element. Patient rooms are designed and equipped for adequate nursing care and 
the comfort and privacy of patients. {F397) 


978 


381 


76 


Element: Each room is equipped with, or Is conveniently located near, adequate 
toilet and bathing facilities. (F401) 


257 


121 


33 


Standard: Facilities for special care. (F403) 


3L 


5 


1 


Element: Provision is made for isolating patients as recessary in single rooms 
ventilated to the outside, with private toilet and handwashing facilities. (F404) 


91 


25 


4 


Element: Such areas are identified by appropriate precautionary signs. (F405) 


81 


8 


• 


Standard: Dining and patient activities loOms. {F407) 


30 


9 


2 


Standard: Kitchen a'lrl dietetic service ansas. {F413) 


79 


27 


3 


Element: These areas are properly ventilated, and arranged and equipped for 
sanitary refrigeration, storage, preparation, and serving of food as well as for dish 
and utensil cleaning and refuse storage and removal. (F415) 


1,105 


502 


95 


Standard: Maintenance of equipment, building, and grounds. (F416) 


397 


232 


48 


Element: The interior and exterior of the building are clean and orderly. (F418) 


2.220 


1.521 


651 


Element: All essential mechanical, electrical, and patient care equipment is 
maintained in safe operating condition. (F419) 


1,640 


906 


266 
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Appendix n 

Extent of Noncompliance With Selected 
Skilled Nursing Facility Requirements (As c ^ 
November 1985) 







No. of facilities having deficiencies 
during: 


Federal requirement 


Most recent 
inspection 


Consecutive inspections: 

Tliree or 
Two more 




Standard: Other environmental considerations. (F420) 


175 


65 


5 




Element; The facility provides a functional, sanitary, and comfortable environment for 
patients, personnel, and the public. (F421) 


i,lC3U 


970 


283 




Element: CoriiOors are equipped with firmly secured he. drails on each side. (F427) 


oUb 


41 


4 


10. 


Condition: The skilled nursing facility establishes an infection control committee of 
representative professional staff with responsibility for overall infection control in the 
facility. All necessary housekeeping and maintenance services are provided to 
maintain a sanitary and comfortable environment and to help prevent the 
development and transmission of infection. (F428) 


107 


32 


1 




Standard: Aseptic and isolation techniques. (F435) 


330 


108 


10 




Element: Effective written procedures in aseptic and isolation techniques are 
tollowed by all personnel. (F436) 


1.605 


963 


287 




Standard: Housekeeping. ^'^438) 


100 


38 


4 




Element: Nuroi^.g personnel are not assigned housekeeping duties. (F442) 


105 


14 


2 




Standard: Linen. (F444) 


247 


93 


12 




Element: The facility has available at all times a quantity of linen essential for proper 
care and comfort of patients. (F445) 


535 


206 


41 




Element: Linens are handled, stored, processed, and transported in such a manner 
as to prevent the spread of infection. (F446) 


1,772 


1,002 


249 




Standard. The facility is maintained free from insects and rodents through operaton 
oT a pest control program. {F447) 


664 


393 


108 


17. 


Condition: The skilled nursing facility has a written plan, periodically rehearsed, with 
procedures to be followed in the event of an interna! or external disaster and for the 
care of casualties (patients and personnel) arising from such disasters. (F448) 


27 


5 


• 




Standard: Disaster plan. (F449) 


54 


5 


• 




Element: The facility has an acceptable written plan in operation, with procedures to 
De Toiiowed in the event of fire, explosion, or other disaster. (F450) 


203 


45 


• 




Standard. Staff training and drills. (F457) 


139 


51 


4 




Element: All employees are trained, as part of their employment orientation, in all 
aspects of preparedness for any disaster. (F458) 


189 


54 


5 


18. 


Condition: The skilled nursing facility carries out utilization review of the services 
provided in the facility to inpatients who are entitled to benefits under the 
program(s). Utilization review assures the maintenance of high quality patient care 
and appropriate and efficient utilization of facility services. There are two elements to 
utilization review: medical care evaluation studies and review of extended duration 
cases. (F462) 


36 


3 


• 




Standaro The facility maintains a centralized, coordinated program to ensure that 
each patient has a planned program of continuing care that meets his or her 
postlischarge needs. (F527) 


104 


12 


1 
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Extent of Noncompliance With Selected 
Intermediate Care Facility Requirements (As of 
November 1985) 



Table III.l shows the 72 intermediate care facility requirements we 
selected for review and the number of facilities that failed to meet the 
requirements in the (1) most recent inspection (2) two consecutive 
inspections during the period of our review, and (3) three or more con- 
secutive inspections. The requirements are grouped under 18 categories 
similar to the skilled nursing facility conditions of participation. The let- 
ter and number appearing after each statement refers to coding on the 
HCFA survey form. Some requirements have been abbreviated from what 
appears on the survey forms. 





Table 111.1: Number of Intermediate Care FacllKies With Deficlenci3S (As of November 1985) 






No. of facilities having deficiencies 
durina: 


Most recent 

Federal requirement inspection 


Consecutive insDections: 

Three or 
Two more 


1. 


State licensure. Facility fully meets all requirements for licensure under state law to 
provide on a regular basis, health-related care and services. (T7) 


34 


9 


3 


2. 


Conformity with federal, state, and local laws. The facility iu- in conformity with 
federal, state, and iocai laws, codes^ and regulations pertaining to health and safety, 
including procurement, dispensing, administration, safeguarding and disposal of 
medications and controlled substances; building, construction, maintenance and 
equipment standards; sanitation; communicable and reportable diseases, and post- 
mortem procedures. (T12) 


1,113 


890 


402 


3. 


Disclosure of ownership. None selected. 


• 


• 


• 


4. 


Transfer agreement. The facility has in effect a transfer agreement with one or more 
hospitals sunicientiy close to the facility to make feasible the transfer between them 
of residents and their records. (T?.0) 


46 


5 


• 


5. 


Administrative manageriSnt. The facility maintains methods of administrative 
management which assure that: There are on duty all hours of each day staff 
sufficient in number and qualifications to carry out the policies, responsibilities, and 
programs of the facility. The numbers and categories of personnel are determined by 
the nurrber of residents and their particular needs. (T25) 


495 


286 


77 




There are written policies and procedures available to stafr, residents, and the 
public. (T45) 


242 


105 


15 


Admission^ trrnsfer, and discharge policies shall assure that: 




Onlv those persons are accepted whose needs can je met by the facility directly or 
in cooperation with community resources or other providers of care with which it is 
affiliated or has contracts. (T47) 


87 


7 


1 




Except in the case of an emergency, the resident, his next of kin, the attending 
physician, and the responsible aaency, if any, are consulted in advance of the 
transfer or discharge of any resident, and casework services or othe; means are 
utilized to assure that adequate arrangements exist for meeting his ne ^ds through 
other resources. (T49) 


88 


19 


1 


Written policies and procedures assure that: 




Resident Is encouraged and assisted, throughout the period of stay, to exercise 
rights as a resident and as a citizen. (T202) 


8 


1 


• 
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Appendix in 

Extent of Noncompliance With Selected 
Intennediate Care Facility Requirements (As 
of November 1985) 



No« Of facilities having deficiencies 
during; 









Consecutive Inspections: 


Federal requirement 


Most recent 
inspection 


Two 


Three or 
more 




Resident may voice grievances and recommend changes in policies and services to 
facility staff and/or to outside representatives of his or her choice, free from restraint, 
interference, coercion, discrimination or reprisal. (T203) 


15 


• 


• 




RpciHAnf frpA frnm mpntfll anei nh\/Qiml nhiiQP IT^()7\ 
ncoiuoi II lo II Co II ui 1 1 1 1 ici iiaf cii lu ^i lyoioai auuoc* ^ i c\ji j 


45 


6 


• 




Resident is free from chemical and physical restraints unless authonzed tn writing by 
a physician for specified period of time or in an emergency to protect the resident 
from injury to himself or others, by order of a designated professional in the absence 

\j\ Ci iJi ly wiwiai la I 1 bVvJ 


298 


146 


37 




Resident is treated with consideration, respect, and full recognition of his or her 
dignity and individuality, including privacy in treatmenl. (121 2) 


206 


52 


5 




The facility has a written and regularly rehearsed plan for staff and residents to 
follow in case of fire, explosion or other emergency. (155) 




257 


43 




There are written procedures for personnel to follow in an emergency regarding care 
of the resident. (T57) 


74 


17 


2 




An inservice education program is planned and conducted for the development and 

Imnrnvflmflnt of ^killQ nf thfl fafiilitv^ DPr^onnGl ^Tfi1 \ 


808 


462 


107 


6 

v« 


AdminlQtrfltnr ThA fflPtlitx/ k fldmtni<itprpd hv a npr^nn iippn^pd in thp ^tritp 

r^UI 1 ill IIOII aiUI « 1 ilw ICIwiiliy 19 civil 1 III no Iwl wvi Uj Q |JwlOUII iiwwIIOwU ill lllw OIQIw QO Q 

nursing home administrator or, in case of a hospital qualifying as an intermediate 
care facility, by the hospital administrator, with the necessary authority and 
responsibility for management of the facility and implementation of administrative 
pc'icies. (T63) 


147 


29 


6 


7. 


Rciident services director. The administrator or an individual on .he professional 
siau Of me Tociiiiy is uesiQnaieu as resiueni services uirecicr anu is assigneu 
re.<iponsibility for the coordination and monitoring of the residents' overall plan of 
care. crS4) 


149 


56 


6 


8. 


Arranqement for services. The facility maintains effective arrangements ,or requ... ' 
institutional services through a written agreement with an outside resource in those 
instances where the facility does not employ a qualified professional to render a 
required service. (T66) 


309 


158 


24 




The facility maintains effective arrangements through which medical and remedial 
services required by the resident but not regularly provided within the facility can be 
obtained promptly when needed. (T72) 


97 


29 


5 


9. 


Rehabilitative services. The faciliU wovides, according to the needs of each 
resident, specialized and suppor:;t/e rehabilitative services either directly or through 
arrangements with qualified oulside resources. (T73) 


161 


44 


1 




Care is provided under a written plan of care. (T74) 


186 


50 


2 




Plan of care is based on assessment of th<^ resident's needs. (T77) 


189 


40 


2 




Resident's progress is reviewed regularly. (T78) 


205 


56 


5 




Plan is altered or revised as necessary. (T79) 


172 


43 


4 




Services are provided in accordance with accepted professional practices by 
qualified therapists or by qualified assic^ants as defined in the regulations or other 
supportive personnel under appropriate $»upei'vision. (T80) 


111 


21 


1 


10. 


The facility provides or arranges for social services as needed by the resident. (T82) 


137 


26 


3 




A plan of care for social services is recorded in the resident's record. (T84) 


367 


145 


18 


11. 


Activities program. The facility provides an activities program which assures that. 
(18/) 


157 


37 


4 
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Extent of Noncc^npliance With Selected 
Intemedbte Care Facility Requirements (As 
of November 19S5) 









No. of facilities having deficiencies 
durina: 


Paderal roquiremjnt 




Most recent 
inspection 


Consecutive inspections: 

Three or 
Two more 




A plan for independent and group activities is developed foi each resident in 
accordance with needs and interests. (T89) 


540 


249 


46 




The plan is incorporated m his overall plan of care. (T90) 


295 


107 


15 




And is reviewed with the resident*s participation at least quarterly and altered as 
needed. (T91) 


542 


280 


45 




Adequate recreation areas are provided. (T92) 


33 


6 


2 




Sufficient equipment and materials are available. (T93) 


38 


12 


• 


12. 


Physician services. The facility maintains policies and procedures to assure that 
each resident's health caro is under the continuing supervision of a physician who 
sees the resident as needed and in nc case less often than every 60 days, unless 
justified otherwise and documented by the attending physician, (T94) 


389 


222 


59 


13. 


Health services. Provides health services which assure that each resident receives 
treatments, medications, diets, and other health services as prescribed and planned, 
all hours of each day, in accordance with the following: (T?o) 


956 


661 


207 




Immediate supervision of the facility's health services on all days of each week is by 
a registered nurse or licensed practical (or vocational) nurse employed full-time on 
the day shift in the intermediate care facility and who is currently licensed to practice 
in the state. (T96) 


174 


58 


6 




Responsible staff members are on duty and awake at all times to assure prompt, 
appropriate action in cases of injury, illness, fire, or other emergencies. (T102) 


117 


32 


5 




A written health care plan is developed and implemented by appropriate staff for 
each resident. (T103) 


499 


213 


51 




The plan is reviewed and revised as needed, but at least quarterly. (T104) 


748 


405 


£6 




Nursing services, including restorative nursing, are provided in accordance with the 
needs of the residents. (TT05) 


1,004 


652 


22L 


14. 


Dietetic services. The facility arranges menus and meal service so that: 










At least three meals or their equivalent are served daily, at regular times with not 
more than 14 hours between a substantial evening meal and Breakfast. (T106) 


130 


21 


1 




A designated staff member suited by training or experience in food management or 
nutrition is responsible for planning and supervision of menus and meal service. 
(Till) 


504 


390 


97 




Special diet menus are planned by a qualified dietitian, or aie reviewed and 
approved by the attending physician. (T1 12) 


534 


299 


61 




Menus are planned and followed to meet nutritional needs of residents, in 
accordance with physicians' orders and to the extent medically possible, in 
accordance with the recommended dietary allowances of the Food and Nutrition 
Board of the National Research Council, National Academy of Sciences. (T1 15) 


1.013 


661 


195 




All food is procured, stored, prepared, distribMted, and served under sanitary 
conditions. (Til 7) 


2,120 


1.784 


779 


Individuals needing special ec 
eating have such items provic 


uipment, implements, or utensils to assist them wher. 
ed.(T118) 


108 


16 


• 


15. 


Drugs and biolocjicals. Nursing home implements methods and procedures relating 
to drugs and bioiogioals which assure that: 










Medications administered to a resident are ordered either in writing or orally by the 
resident's attending or staff physician. (T123) 


568 


244 


41 



(continued) 
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Extent of Noncompliance With Selected 
Intermedlnte Care Facility Requirements (As 
of November 1985) 



No. of facilities having deficiencies 

during; 

Consecutive inspections: 



Jost recent Three or 

F;Mleral requirement Inspection Two more 





Physician's oral orders for prescription drugs are given only to a licensed nurse, 
pharmacist, or physician. (T124) 


66 


6 


1 




Medications not specifically limited as to time or number of doses when ordered are 
controlled by automatic stop orders or other methods in accordance with written 
policies, and the attending physician is notified. (T127) 


228 


106 


12 




A registered nurse reviews each resident's medications monthly and notifies the 
physician when changes are appropriate. (T129) 


489 


267 


43 




Medications are reviewed quarterly by the attending or staff physician. (T130) 




00 


o 
0 




All personnel administering medications must have complete d a state-approved 
training program in medication administratior*. (1 131) 


514 


o4d 


QO 
OO 


ID. 


Resident record system. The facility maintains an organized resident record system 
which assures that: (1132) 


111 
111 




c. 




The record is available to pro'/essional and other staff directly involved with the 
resident. {T133) 


11 


1 


• 




There Is a record for each resident which includes as a minimum: (11 35) 


119 


63 


10 




Copies of initial and periodic examinations. evalLations. and progress notes. (T138) 


725 


498 


138 




Assessments and goals of each service's plan of care and modifications thereto, and 
(Ti39) 


808 


486 


113 




Discharge summaries, (T140) 


629 


350 


63 




An overall plan of care setting forth goals to be accomplished, through individually 
designed activities, therapies, and treatmentt>. 0*141) 


750 


421 


99 




Entries describing treatments and service rendered (T143) and 


804 


547 


139 




medications administered. (T144) 


627 


377 


85 




AH symptoms and other indications of illness or injury including the date, time, and 
action taken regarding each problem. (T145) 


643 


399 


118 


17. 


Life safety code. (None selected.) 


• 


• 


• 


18. 


Environment and sanitation. 










The facility maintains conditions relating to environment and sanitation as set forth 
below: (T152) 


399 


291 


96 


Favorable environment for residents: 




Each room is equipped with or conveniently located near adequate toilet and 
bathing facilities appropriate in number, size, and design to meet the needs of the 
residents. (T154) 


371 


217 


68 




Each resident room contains a suitable bed. closet space which provides secunty 
and privacy for clothing and personal belongings, and other appropriate furniture. 
(T156) 


353 


174 


44 




Each room is equipped with a resident call system. (T159) 


410 


192 


39 




The facility has available at all times a quantity of linen essential for proper care and 
comfort of residents. (T160) 


323 


141 


33 




Each bed is equipped with clean linen, (T161) 


172 


35 


2 




Temperatures of hot water at plumbing fixtures used by residents is automatically 
regulated by control valves. (T163) 


641 


331 


63 




Corridors used by residents are equipped with firmly secured handrails. (T164) 


231 


63 


9 



(continued) 
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Extent of Noncompliance With Selected 
Intemediate Care Facility Requirements (As 
of November 1985) 



Federal requirement 



No. of facilities having deficiencies 

during; 

Consecutive insoectionfi * 
Most recent Three 
inspection Two more 



Provision is made for isolating residents rvith if^^ectious diseases. {T165) 



156 



30 



The facilityprovides one or more areas for resident dining, diversionai. and social 
activities. (tl66) 



39 



13 
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The following three case studies illustrate how facilities with serious 
deficiencies were able to continue in the Medicare and/or Medicaid pro- 
gram(s) despite repeated noncompliance. The major factors contributing 
to the facilities' ability to continue participation included 

• temporary correction of serious deficiencies identified in the current 
inspection, 

• failure of the states and hcfa to require justification of repeat deficien- 
cies, and 

• use of the appeals process to overturn or delay imposition of 
decertification. 



Nursinfi Home A According to HCFA, a California skilled nursing facility with 60 beds cer 

^ tified for both Medicare and Medicaid has had continuing compliance 

problems since at least 1978. We analyzed survey results for six certifi- 
cation periods (March 1, 1982 through November 30, 1986), 



As shown in table IV. 1, four of seven inspections during that period con- 
cluded that the facility was not in compliance with several conditions of 
participation. The facility also failed to meet numerous standards in 
most inspections, including some on a repetitive ba^^is. The standa*'ds the 
facility failed to meet in two consecutive periods included those for 
24-hour nursing services, rehabilitative nursing, aseptic and isolation 
techniques for infection control, housekeeping, and maintenance of 
equipment, buildings, and grounds. The types of repeat deficiencies 
reported under an element level requi^^ement of the 24-hour nursing ser- 
vices standard included restraints Improperly applied and/or not period- 
ically released, improper positioning of bedfast residents, improper 
treatment of bedsores and poor resident hygiene. 



TaDie IV. 1. Gompitance History oi tJ..-!._,_!^.^L_!sLr^rJ!^7^i:j^f^_,'^ . .^■^^"■rr?^ 

Nursing Home A (March 1 982 to November No. of requirements not met by Inspection no. 



Level of requirement 


1 


2 


3 


4« 


5 


6 


7 


Condition of participation 


0 


5 


6 


4 


0 


3 


0 


Standard 


10 


28 


21 


17 


0 


20 


3 


(Standard repeated from 
prior survey) 


(N/A) 


(5) 


(14) 


« 


(0) 


(0) 


(2) 



*These findings resulted from a special inspection the state made following a change in facility owner 
ship. As discussed below (p. 66). HCFA initiated termination action, which was latter overturned in fed^ 
eral court. 



The facility failed to meet the nursing services, infection control, and 
governing body and management conditions of participation in 4 of the 7 



ERIC 



Page 65 * ^ ^ GA0/HHM7-1 13 Nursing Home Enforcement 

9^ j\: o7 



Appendix IV 

Caac Studies of Nursing Homes With 
Repeat Deficiencies 



inspections (2, 3, 4, and 6). It failed to meet the physical environment 
and resident records conditions of participation in two inspections each. 

Although the second inspection initially found that the facility was ineli- 
gible for recertification, a subsequent follow-up visit found that the 
facility had taken sufficient corrective action to comply vuth all condi- 
tions of participation, hcfa elected to recertify the facility, hcfa had 
extended the previous certification an additional 60 days, which gave 
the {acility extra time to take corrective action. 

As a result of a facility change of ownership following the third inspec- 
tioxi, the state conducted a special inspection and, upon fmding that the 
facility failed to meet four conditions of participation, recommended 
that the fTCility be terxXiinated from the Medicare and Medicaid pro 
grams, hcfa concurred and notified the facility it would be terminattd 
based on both the degree of noncompliance found in the 'Xispection and 
historical noncompliance, which, according to hcfa, indicated that the 
facility, eve i under new management, either did not have the capability 
or the intent to maintain compliance with the requirements. As summa- 
rized by HCFA, (1) there was little prospect of the facility achieving and 
maintaining compliance, (2) the facility posed a threat to patient health 
and safety, and (3) the deficiencies limited the facility's capacity to 
render adequate care, hcfa subsequently held an informal reconsidera- 
tion meeting at the provider's request.' However, the initial decision to 
terminate was upheld by hcfa and became effective June 13, 1984, for 
both the Medicare and Medicaid programs. 

Because the facility had alleged in the above meeting and on other occa 
sions that corrective aclio*: it had taken placed it in compliance vnth all 
conditions and standards, rcfa directed that the state conduct 4i inspec- 
tion to verify the facility's claim and, if founu to be in compliance, con- 
duct a second survey 30 days later to determine wnether compliance 
was maintained (i.e., reasonable assurance). The 3tat-e reported after 
both inspv lions that all conditions and standards were met and, as a 
result, HCFA recertified thi- facility effective July 20, 1984. 

During this same period, the facility appealed the termination action in 
federal district court. The court permanently ei\joined hcfa and the state 
from denying Medicare and Medicaid payments to the facilit" for the 



'Medicare regulations and guidelines require that, prior to Invoking decertification, xhe facility be 
given an opportunity to request tliat HCFA make a thorough, Independent review of the decision uid 
the evidence, including any new information notcc::Sld^red in the initial dedslon. 
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period in question (June 13 through July 20, 1984). The court based its 
decision on the facility's argument that it had not been given a meaning- 
ful pretermination hearing, and that hcfa could have held such a hear- 
ing without any inconvenience or potential harm to residents, as 
evidenced by the fact that (1) hcfa did not act to terminate the provider 
agreement until more than 2 months had passed since the survey pro- 
viding cause for termination, and (2) at the time hcfa had affirmed the 
decision to decertify, the state had completed the first readmission sur- 
vey and found the facility was in compliance with no danger to 
residents. The court decision, in effect, ruled that the facility be retroac- 
tively readmitted to the programs, thereby eliminating any period of 
decertification. 

In the next inspection, however, the state found the facility again out of 
compliance with three conditions of participation and 20 standards. The 
state recommended that certification not be renewed, and hcfa notified 
the facility it would be terminated on grounds similar to those cited in 
the June 1984 adverse action. However, the state reported in a subse- 
quent follow-up visit that the facility had achieved compliance with all 
the conditions of participation and hcfa rece^ified the facility. 

As indicated in table IV. 1, three of the inspections disclosed that the 
facility had failed to meet some of the same standards in two consecu- 
tive periods. In the first instance where standards were not niei m con- 
secutive inspections, the facility was not required by the Medicai^e 
regulations to justify the repeat deficiencies because the facility 
achieved compliance with the standards before the end of the ongoing 
certification period. In the other two instances, justification for repeat 
deficiencies should have been established. However, we found no evi- 
dence that either the state or hcfa established or documented that the 
repeat deficiencies were jrstified. A State official told us that hcfa did 
not as'^ them to obtain such justifications. A hcfa regional official told 
us the region generally does not require such justifications because certi- 
fication could not be successfully vdthheld even if the justification 
proved to be inadequate. 

Nursing Home 3 ^ Kansas nursing home with 35 skilled and 114 inteTnediate care Medi- 

^ caid-certified beds vvas terminated from the Medicaid program for 28 

days in February 1982 because the nursing home failed to meet five con-, 
ditiops of participation. The state ruled that (1) the deficiencies limited 
the nursing home's capacity to provide adequate care, and (2) repeat 
deficiencies were not for reasons beyond the nursing home's control nor 
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had it made a good-faith effort to maintain compliance. Pnor to denjdng 
th(> !acility's certification, the stafc3 conducted an evidentiary hearing, 
aiid the hearing officer's repoJ: upheld the decision to decertify. Follow- 
ing a change of ownership, the state inspected the nursing home, found 
thLt it was in adequate compliance, and recertified it for Medicaid in 
March 1982. 



We analyzed inspection results for four certification periods, beginning 
in April 1983 and ending January 1986 (34 months) as well as events 
surrounding the nursing home's appeal of a state action to decertify the 
facility, which was not resolved until December 1986. As shown in table 
IV.2, four of the five inspections during the periods covered by our 
review disclosed that the facility was not in compliance with several 
skilled nursing facility conditions of participation and thus was ineligi- 
ble for recertification at the conclusion of those inspections. Ihe facility 
also failed to meet numerous standards in most periods, including some 
on a repetitive basis. 



Taote r .2. Compliance History of 
Nursing Home B, (April 1 983 - January No. of requirements not met by 
^986) Inspection no. 



Level of requirement 


1 


2 


3 


4 


5 


Condition of participation 


7 


6 


0 


6 


5 


Standard 


40 


20 


3 


33 


22 


(Standard repeated from prior survey) 


(N/A) 


(11) 


(2) 


(3) 


(16) 



The standards the facility failed to meet in two consecutive periods 
included 24-hour nursing service, aseptic and isolat jn techniques for 
infection control, pest control, and maintenance of equipment, building, 
and grounds. The types of repeat deficiencies reported on/ er an ele- 
ment-level requirement of the 24-hour nursing services standard 
included failure to (1) periodically turn bedfast patients, (2) take other 
preventive skin care measures on bedfast patients, (3) periodically 
remove residents' restraints and exercise residents, (4) properly insert 
and/or monitor feeding or drainage tubes, and (5) properly maintain res- 
ident hygiene^ 

The facility failed to meet the nursing services, infection control, and 
physical environment conditions of participation in four of the five 
inspections, dietetic services in three ir ipections, and specialized reha- 
bilitative services, patient activities, and governing body and manage- 
ment each in two inspections. 
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Although the first inspection disclosed that the facility was ineligible for 
recer Jfication, subsequent follow-up visits disclosed that the facility 
had taken sufficient corrective action to comply with all conditions of 
participation, and the state elected to recertify the facility. The state 
had extended the previous certification period 1 month, which gave the 
facility additional time to take corrective actioii. 

The facility changed ownership in June 1083. A hcfa ref icnal inspection 
team conducted a survey about 1 month later and found the facility did 
not meet six conditions of participation and 20 standards, hcfa notified 
the state that it was exercising its "look behind authority"^ and told the 
facihty it had 60 days to take corrective action or be terminated from 
the Medicaid program. A subisequent hcfa follow-up visit indicated that 
the provider was making adequate progress in correcting the deficien- 
cies. After approving the plan of correction, hcfa returned control of the 
case to the state agency. The state elected to recertify the facility based 
on hcfa's findings. In coiyunction with the change of ownership and 
time HCFA alloted for reaching compliance, the state granted two consec- 
utive extensions of the previous certification period for 2 and 3 months, 
respectively. 

Following the next inspection, the facility was recertified when the state 
found that the facility met all conditions of participation and most stan- 
dards. However, in the fourth inspection, which was conducted about 7 
weeks after another change in ownership, the state found the facility 
failed to meet six conditions of participation and 33 standards. As a 
result, the state issued a formal notice to revoke the facility's license,^ 
filed a petition in state court for authority to place the f acUity iii receiv- 
ership, and notified the facility that it could no longer admit Medicaid 
recipients. However, when subsequent follo>. -up visits disclosed that 
the provider had taken sufficient corrective action, the state recertified 
the facility and discontinued the receivership action and Medicaid 
admissions ban. Although the state revoked the facility's license, it 
allowed continuinc operation through issuance of a 6-month provisional 
license. 

In the fifth inspection, the state found that the facility failed to meet 
five conditions of participation and 22 standards, A follow-up visit 



^Medicaid statutes authorize HHS to render certification dedsicns on Medicaid-only providers when 
federal inspections find that facilities do not satisfactorily comply with requirements. 

^e notice did not specify that the state also Litended to de:ertlfy the facility. However, under the 
Medicaid regulationSi facilities must have a stato license to participate in the program. 
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about 8 weeks later disclosed that the facility continued to have serious 
noncompliance problems. The state notified the facility in November 
1985 that the federal certification and state license would not be 
renewed. The stated grounds for decertification were that (1) the defi- 
ciencies, individually and in combination, jeopardized the health and 
safety of residents and seriously limited the facility's capacity to give 
adequate care, and (2) no good-faith effort had been made to stay in 
compliance in some instances of repeat deficiencies. The state conducted 
an evidentiary hearing in Dt :ember 1985 concerning the proposed 
adverse action. At that hearing; the facility testified as to corrective 
actions taken since the state's follow-up visit as well as plans for addi- 
tional corrective action. 

Because the certification period and Medicaid provider agreement would 
expire at the end of January 1986, the facility obtained a temporary 
restraining order in state court eiyoining the state from discontinuing 
Medicaid payments or relocating beneficiaries before resolution of the 
administrative appeal. Although the initial order issued by the hearing 
officer in Februaiy 1986 confirmed that the state had grounds based on 
repeat deficiencies for nonrenewal of the certification and license, the 
hearing officer ordered the state to issue a 6-month certification and 
provisional license, because of the facility's efforts to achieve satisfac- 
tory compliance. After reviewing the initial order, the head of the sur- 
vey agency rejected it and issued a final order upholding the decision to 
not renew the certification and licensure. 

The facility appealed the final order to the state court on the basis that 
the decision was not issued vdthin time limits specified in state statutes. 
The court ruled that, because the final order was not issued within the 
statutory deadlini^^, the reconmiendations in the initial order should 
stand and the facility was entitled to both certification and licensure 
through September 25, 1986. While the state appealed this ruling, it also 
agreed to conduct another inspection of the facility. The November 1986 
inspection disclosed that the facility did not meet the nursing services 
condition of participation. 

In December 1986, the facility owners agreed to voluntarily withdraw 
from the Medicaid program, relocate all resid mts, and surrender ail 
claims to operate 'is a nursing home after December 31, 1986. The state 
was eligible for federal financial participation in payments made to the 
facility from February through December 1986 because current hcfa 
policy is to continue participation for up to 12 months after expiration 
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of the certification and provider agreement periods where court orders 
prohibit invoking decertification during the appeals process.^ 

In instances in which the repeat deficiency regulation applies, we found 
no evidence that the state established or documented that the repeat 
deficiencies were justified. State officials told us that it was difficult to 
determine with any degree of validity the justifications required by reg- 
ulations. They also stated that a decertification action based solely on 
repeat deficiencies probably could not be successfully carried out unless 
the facility also had serious uncorrected deficiencies. According to those 
officials, they did invoke the repeat deficiency regulation in the latter 
circumstance. For example, in both decertification actions on this facil- 
ity (1982 and 1985), the grounds for the action included both serious 
currejrt deficiencies and lack of adequate justification for repeat 
deficiencies. 



Nlir^lTlff HomP P analj^ed inspection results for five certification periods (March 

i\ ui ^Lii^ xiuiiic ^ 1982-April 1986) for a California nursing home with 87 skilled nursing 

facility beds certified for both Medicare and Medicaid. During the last 
three certification periods, 47 of those beds wcr*^ also certified for inter- 
mediate care. As discussed below, the facility was decertified for c.l)out 
7 months of this period (August 1984-March 1985) and had been dtcer- 
tified again at the time of our review. 

As shown in table IV.3, four of the seven inspections we analyzed dis- 
closed that the nursing home was not in compliance with two or more 
conditions of participation, thus making it ineligible for recertification at 
the coiiclusion of those inspections. The nursing home also failed to meet 
numerous standards in most periods, including some on a repetitive 
basis. The standards the facility failed to meet in two or more consecu- 
tive periotis included 24-hour nursing services, patient care plan, and 
pest control. The types of repeat deficiencies reported under an element 
level requirement included failure to periodically release or exercise 
restrained residents and poor residcx-^t hygiene. 



"^In October 1985, HCFA published a proposed rule to limit thw period to 120 days because states 
were not vigorously pursuing decertification. As of July 1987, tiie rule had not been finalized. 
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Table IV.3. Compliance History of 
Nurelrig Home (March 1982-April 19G6) 



Level of requirement 


1 


2 


3 


4" 


5 


6 


7 


Condition of participation 


0 


0 


6 


4 


0 


2 


2 


Standard 


5 


9 


12 


30 


1 


11 


17 


(Standard repeated from 
prior inspection) 


(N/A) 


(4) 


(3) 


(8) 


(1) 


(1) 


(4) 



^Inspection resulted In facility decertification (Aug. 8, 1984-Mar. 5, 1985). 
^Inspection resulted in facility decertification on May 30, 1986. 



The facility failed to meet nine different skilled nursing facility condi- 
tions of participation in one or more inspections. The nursing services 
condition was not met c. 'hree occasions and infection control, gov- 
erning body 3nd management, and medical records each on two 
occasions. 



In the first two inspections, the facility met all conditions of participa- 
tion. HCFA recertified the facility for 12 months on each occasion. In the 
third inspection, the facility failed to meet 6 conditions of participation 
and 12 standards. The state recommended that hcfa not renew the certi- 
fication, and KCFA notified the facility that it wa^j not eligible for recer- 
tification. hcfa later recertified the facility for 6 months when the state 
reported that a follow-up visit established that all conditions of partici- 
pation and standards were met. 

In the fourth inspection, the state reported that 4 conditions of rartici- 
pation and 30 standards were not met and again recommended that cer- 
tification not be renewed, hcfa concurred and notified the facility that 
certification would be terminated effective August 8, 1984. hcfa con- 
cluded that conditions in the facility posed a threat to resident health 
and safety, the deficiencies limited the facility's capacity to render ade- 
quate care and, given recurring deficiencies in recent inspections, there 
was little prospect of the facility achieving and maintainirg compliance. 
HCFA had an informal reconsideration meeting and agreed to have the 
state conduct another survey but also ruled that the termination deci- 
sion would stand. The facility was terminated from both the Medicare 
and Medicaid programs on the specified date. The state visited the nurs- 
ing home about 2 months later and reported the facility continued to be 
in substantial noncompliance with the requirements. 

Following change of ownership in January 1985, the facility applied 
for readmission to the Medicare and Medicaid programs. The state's 
inspection disclosed that the facility had been renovated and that only 
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three requirements were not met (one standard, two elements), hcfa cer- 
tified the facility for the period March 6-September 30, ?,985. 

However, after the next inspectio.i disclosed that the facility failed to 
meet two conditions of participation and a follow-up visit 2 months later 

isclosed that they still were not met, hcfa notified the facility that the 
certification would not be renewed. Prior to the expiration date, the 
state performed a second follow-up and repoited that one of the condi- 
tions still was not met. After analyzing the state's report, hcfa con- 
cluded that the condition was "minimally met" and el€\:ted to recertify 
the facility for 6 months. 

The next iiispection disclosed that the facility failed to mev9t two condi- 
tions of participation and 17 standards, includiivg the nursing services 
condition and all 9 supporting standards, hcfa concluded that the defi- 
ciencies constituted immediate jeopardy to resident health and safety 
and notified the facility on May 9, 1986, that the certification would be 
terminated May 30. The state made a follow-up visit on May 29 and 
reported that all conditions of participation were met. However, after 
reviewing the state's report, hcfa concluded that many of the problems 
in nursing services continued and that the condition was not met. hcfa 
therefore elect^ed to let the termination stand. 

In one period in which standards were not met in consecutive periods, 
the facility was not required by the Medicare regulations to justify the 
repeat deficiencies because the facility achieved compliance with the 
standards before the end of the ongoing certification period. In three 
other periods, justification should have been established. However, we 
foimd no evidence th^t either the state or hcfa established or docu- 
mented that the repeat deficiencies were justified. 

A State official told us that hcfa's policy is to not require that justifica- 
tion be estabhshed. A hcfa regioral official told us that the region gener- 
ally does not require such justificatioit because certification cannot be 
successfully withheld even if the justification proves to be inadequate. 
In their opinion, a decertification action will not withstand appeals 
unless the facility also has serious current deficiencies. In the case of 
this facility, the grounds for the August 1984 termination included both 
serious current deficiencies and its history of recurring deficiencies, 
which HCFA stated indicated that the facility either ^id not hav<* the 
capability or the intent to maintain compliance. 
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Requests for copies of gao reports should be sent to: 

U.S. General Accounting Office 
Post Office Box 6015 
Gaithc-rsburg, Maryland 20877 

Telephone 202-275-6L A 

The first five copies of each report are free. Additional copies arc 
$2.00 each. 

There is a 25% discount on orders for 100 or more copies mailed to a 
single address. 

Orders must be prepaid by cash or by check or money ^rder made out to 
the Superintendent of Documents. ; 

( 
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